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PREDGOVOR

Pre nesto vie od tri decenije, profesorka Kimberle Krenso je uvela u
pravnu teoriju koncept intersekcionalnosti, omogucivsi pravilnije razumevan-
je kumulativnog dejstva vise razlic¢itih osnova diskriminacije i pravnih proble-
ma koji se s tim u vezi pojavljuju. To je podstaklo autore iz razli¢itih diciplina
(posebno sociologije i politickih nauka) na razmatranje moguc¢nosti i granica
primene intersekcionalnog pristupa. Isto vredi i za pravnu nauku, posebno
§to je u meduvremenu osmisljena koncepcija visestruke diskriminacije, koja
kao posebnu vrstu ukljucuje i ukr$tenu diskriminaciju. Ipak, pravna nauka
bastini srazmerno manji broj radova o primeni intersekcionalnog pristupa
nego $to je to slucaj s drugim disciplinama, $to je bio jedan od razloga da
ovaj zbornik radova posvetimo, upravo, pitanju ukrstene diskriminacije. Nasa
paznja je, pritom, usmerena na ukrstenu diskriminaciju zena i devojcica sa
invaliditetom, jer smo Zeleli da ¢itaocima ponudimo knjigu u kojoj ¢e polozaj
ove ugrozene i marginalizovane grupe biti razmotren iz ugla razlicitih grana
prava (prava ljudskih prava, antidiskriminacionog prava, gradanskog prava,
porodi¢nog prava, kompanijskog prava, radnog prava, prava socijalne sigurn-
osti, poreskog prava i krivi¢nog prava), kao i iz ugla nekih vanpravnih disci-
plina (socijalne politike, ekonomske analize prava, prava i religije, sociologije
i kriminologije). Osim toga, Zeleli smo i da u knjizi ponudimo ocenu pravnih
odgovora na ukrstenu diskriminaciju Zena i devojcica sa invaliditetom.

Objavljivanjem ove knjige Pravni fakultet Univerziteta u Beogradu na-
stavlja niz znacajnih koraka koje je u poslednjoj deceniji preduzeo u cilju
unapredenja inkluzivne kulture u visokoskolskom kontekstu. S uverenjem da
se danas ne moze govoriti o akademskoj i nau¢noj izvrsnosti, ako visokoskol-
sko obrazovanje nije inkluzivno, Pravni fakultet Univerziteta u Beogradu je,
naime, ostvario vi$e aktivnosti vezanih za obrazovanje studenata i studentki-
nja o nacelima i vrednostima jednakosti i borbe protiv diskriminacije. To je
obuhvatilo, izmedu ostalog, i obogacivanje studijskih programa predmetom
Manjinska prava, kao i pravnim klinikama koje se istrajno i uspesno bave os-
posobljavanjem studenata i studentkinja za pravilno i potpuno razumevanje
diskriminacije. To posebno vazi za Pravnu kliniku za pitanja diskriminacije,
koja je i osnovana s idejom da bude oslonac za osetljive grupe stanovnistva,
odnosno za pruzanje podrske ovim licima u situacijama u kojima su njihova
prava najugroZenija. Osim toga, ova pravna klinika je omogucila polaznici-
ma da reaguju na sistemsku diskriminaciju, kao i da pi$u dopise nadleznim
drzavnim organima i da ih upozoravaju na propuste u formulisanju mero-
davnih pravnih propisa i njihovu nedoslednu primenu u praksi.



XII Ukrstena diskriminacija / Intersectional discrimination

Nastojanja Pravnog fakulteta da unapredi inkluzivnu kulturu u viso-
koskolskom kontekstu ogledaju se i u organizovanju letnjih $kola i konfer-
encija posvecenih pojedinim osetljivim grupama. Tako je u 2010. godini, u
saradnji s Fondom za otvoreno drus$tvo u Beogradu, Pravnim fakultetom i
Medunarodnim institutom za ljudska prava i mir iz Kaena (Francuska),
Zastitnikom gradana, Ministarstvom za ljudska i manjinska prava, Mini-
starstvom rada i socijalne politike i Nacionalnom organizacijom osoba sa
invaliditetom Srbije, bila organizovna petodnevna letnja $kola ,Zabrana
diskriminacije osoba sa invaliditetom®. Skola, koju je pohadalo ukupno 100
studenata, imala je za cilj da odgovori na otvorena pitanja diskriminacije oso-
ba sa invaliditetom, da na sistematski i multidisciplinaran nacin osvetli sa-
dasnje stanje, da naznaci puteve prevazilazenja slabosti pravne regulative u
oblasti zastite osoba sa invaliditetom, kao i da olaksa implementaciju novih
normativnih reSenja uskladenih s medunarodnim i evropskim standardima
u ovoj oblasti. Jedan od rezultata ove izuzetno uspes$no organizovane letnje
skole bilo je i objavljivanje zbornika radova Zabrana diskriminacije osoba sa
invaliditetom, koji su priredili prof. dr Jovica Trkulja, prof. dr Branko Raki¢ i
dr Damjan Tati¢ (Pravni fakultet Univerziteta u Beogradu / Nacionalna orga-
nizacija osoba sa invaliditetom Srbije / JP Sluzbeni glasnik, Beograd, 2012).

Jedanaest godina kasnije, Pravni fakultet Univerziteta u Beogradu je, uz
podrsku Agencije Ujedinjenih nacija za rodnu ravnopravnost i osnazivanje
zena UN Women, organizovao konferenciju ,,Rodna (ne)ravnopravnost osoba
sa invaliditetom". Konferencija je odrzana pod okriljem nau¢nog projekta “New
Quality in Education for Gender Equality — Strategic Partnership for the De-
velopment of Master's Study Program Law and Gender (LAWGEM), u ¢ijoj
implementaciji u¢estvuju Univerzitet u Beogradu i univerziteti u Zarlandu (Ne-
macka), Kadizu (Spanija) i Erebru (Svedska), kao i Univerzitet LUMSA iz Ita-
lije. Klju¢ni zadatak istrazivaca na ovom projektu predstavlja izgradnja studij-
skog programa master akademskih studija ,,Pravo i rod®, dok su ostali rezultati
vezani za objavljivanje udzbenika, u kom su sadrzani tekstovi za sve obavezne
i opcione predmete novog studijskog programa, formiranje pravne klinike za
rodnu ravnopravnost, uspostavljanje onlajn platforme za celoZivotno ucenje o
rodnoj ravnopravnosti, te izrada upitnika za empirijsko istrazivanje stavova na-
stavnika i saradniké o vaznijim aspektima rodne ravnopravnosti.

Imajuci u vidu znacaj rizika ukrstene diskriminacije Zena i devojcica za
stvaranje uslova za delotvornu primenu nacela rodne ravnopravnosti, Pravni
fakultet Univerziteta u Beogradu je organizovao konferenciju posve¢enu ovom
pitanju. Urednicki odbor konferencije ¢inili su: prof. dr Dragica Vujadinovi¢
(Univerzitet u Beogradu - Pravni fakultet), prof. dr Ivana Krsti¢ (Univerzitet
u Beogradu - Pravni fakultet), prof. dr Ljubinka Kovacevi¢ (Univerzitet u Be-
ogradu - Pravni fakultet), doktorand Ana Pavlovi¢ (Univerzitet u Beogradu
— Pravni fakultet), prof. dr Tomas Gigerih (Univerzitet u Zarlandu - Institut
Evropa), dr Marajke Fruhlih (Univerzitet u Zarlandu - Institut Evropa), prof.
dr Marko Evola (Univerzitet LUMSA u Rimu/Palermu), prof. dr Marija Iza-
bel Ribes Moreno (Univerzitet u Kadizu - Fakultet za studije rada) i prof. dr
Suzan Strand (Univerzitet u Erebru — Fakultet za pravo, psihologiju i socijalni
rad). U radu konferencije ucestvovali su i predstavnici vise udruzenja osoba
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sa invaliditetom (Centralnoazijski forum za osobe s invaliditetom, Udruzenje
7ena s invaliditetom IITvipak, Zenska fondacija CERMI iz Spanije, Disability
Rights International, NVO “Iz kruga - Vojvodina”), kao i studenti i student-
kinje sa invaliditetom, koji su ukazali na najozbiljnije probleme s kojima se
susrecu, narocito u oblasti obrazovanja i zapo$ljavanja. Izlaganja na konferen-
ciji bila su pracena zivom diskusijom, iz koje je proistekao, izmedu ostalog, i
zakljuc¢ak da inkluzija osoba sa invaliditetom nije moguca bez podizanja svesti
nosilaca pravosudnih funkcija, donosilaca politickih odluka i drustva u celini
o ovim pitanjima. Takode je zaklju¢eno da je neophodno podsticati nastavni-
ke, saradnike i studente pravnih fakulteta na produbljeno bavljenje pitanjima
ukrstene diskriminacije, posebno diskriminacije osoba sa invaliditetom.

Ostvarivanju nekih od naznacenih ciljeva trebalo bi da doprinese i objav-
ljivanje zbornika radova Ukrstena diskriminacija Zena i devojcica sa invali-
ditetom i instrumenti za njihovo osnaZivanje | Intersectional Discrimination
of Women and Girls with Disabilities and Means of their Empowerment. Ova
knjiga nudi teorijske i prakti¢ne uvide u pitanja od znacaja za pravni polozaj
osoba sa invaliditetom uopste, a posebno zena i devojcica sa invaliditetom.
Radovi obuhvaceni zbornikom omogucavaju, naime, razumevanje nacina na
koji se invaliditet i pol/rod ukrstaju u kontekstu drustvenih, politickih i eko-
nomskih procesa, kao i pravnih instrumenata koji doprinose stvaranju uslova
za delotvorno uzivanje ljudskih prava i osnovnih sloboda za sve. Ostaje nada
da ¢e objavljivanjem ovog zbornika biti ucinjen stabilan korak napred u na-
stojanjima Pravnog fakulteta Univerziteta u Beogradu da unapredi vidljivost
problema ukrstene diskriminacije, kao i da doprinese njegovom resavanju si-
stematizacijom dosadas$njih znanja u ovoj oblasti, ali i metodoloskim inovaci-
jama i razmatranjem mnostva tema iz svih vaznijih pravnih disciplina i nekih
vanpravnih nauc¢nih disciplina. Takode, nadamo se da ¢e radovi objavljeni u
zborniku inspirisati druge pravnike, kao i nau¢nike iz drugih nau¢nih oblasti,
da razmatraju invaliditet kao analiticku kategoriju i da je redovno ukljuc¢uju
u svoja istrazivanja.

Radovi su grupisani u deset poglavlja, pri ¢emu je broj radova u okviru
svakog poglavlja razlicit. To, u izvesnom smislu, odrazava prevalencu i inci-
dencu diskriminacije Zena i devojcica sa invaliditetom u pojedinim segmenti-
ma drustvenih odnosa. Svi radovi, pritom, ¢ine jedinstvenu celinu, buduci da
su povezani tematski, kao i svojim usmerenjem ka istom cilju - kritickom sa-
gledavanju sadrzine i ograni¢enja merodavnih propisa i javnih politika i mera
koje se preduzimaju radi uspostavljanja sustinske ravnopravnosti u drustvu.

Zbornik otvara rad redovne profesorke Pravnog fakulteta Univerziteta u
Beogradu dr Dragice Vujadinovié, koji je posvecen teorijsko-metodoloskim
pretpostavkama kriticke analize rodno zasnovane diskriminacije u op$tem
smislu i vezano za Zene i devojcice sa invaliditetom. Autorka istrazuje pojam
invaliditeta, kao i mesto intersekcionalnog pristupa u feministickom bavljenju
rodnom ravnopravno$¢u. Posebna paznja u ovim razmatranjima posvecena
je kritickoj dekonstrukciji i prevazilazenju intersekcionalne diskriminacije, uz
ukazivanje na neophodnost usvajanja inkluzivnog intersekcionalnog pristupa
rodnoj pravdi i pravdi za osobe sa invaliditetom u demokratskim drustvima.
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Sadrzina Zbornika obogacena je i s vise radova iz oblasti prava ljudskih
prava i antidiskriminacionog prava, pocevsi od rada pod naslovom “Zasti-
ta Zena s invaliditetom u antidiskriminacijskom pravu Europske unije’, koji
je napisala redovna profesorka Pravnog fakulteta Univerziteta u Zagrebu dr
Ivana Grgurev. Autorka polazi od postavke da osobe s invaliditetom nisu ade-
kvatno zasticene od diskriminacije u pravu Evropske unije, pri ¢emu vidlji-
vost posebno nedostaje Zenama sa invaliditetom. Ovo stoga $to unutar prava
Evropske unije, zastita osoba sa invaliditetom pokriva samo njihovu zastitu
u podrudju zaposljavanja, radnih odnosa i obavljanja zanimanja, dok se vi$e-
struka diskriminacija Zena spominje samo u preambulama dveju direktiva, a i
Sud pravde Evropske unije u presudama ne prepoznaje koncept ukrstene dis-
kriminacije. Istovremeno je ukazano na obavezu Suda pravde Evropske unije
da tumaci pravo ove organizacije u skladu s Konvencijom o pravima osoba sa
invaliditetom, a $to bi, zbog primene modela ljudskih prava, moglo da obez-
bedi zastitu Zena sa invaliditetom od diskriminacije. Stoga je u radu brizljivo
i pouzdano analizirana i kriti¢ki preispitana relevantna sudska praksa Suda
pravde Evropske unije, kao i njene posledice na polozaj zena sa invaliditetom
na trzistu rada Evropske unije.

Naucni saradnik Instituta za uporedno pravo u Beogradu dr Mario Re-
lianovi¢ posvetio je svoj rad obavezama koje proizlaze iz ¢lana 6 Konvencije o
pravima osoba sa invaliditetom. Re¢ je, preciznije, o obavezama koje drzave
preuzimaju u pogledu viSestruke diskriminacije devojcica i Zena sa invali-
ditetom, s tim $to je istrazivanje dr Reljanovic¢a ograniceno na njihovu dis-
kriminaciju u obrazovanju i zaposljavanju. Ove oblasti autor, naime, smatra
indikativnim za uocavanje dobrih i losih praksi, kao i sistemske i strukturne
diskriminacije. U tom smislu je u radu ispitana neophodnost proaktivnog de-
lovanja drzava i sankcionisanja visestruke i ukr$tene diskriminacije devojc¢ica
i zena sa invaliditetom. Za tim je usledilo i preispitivanje obaveza drzava da
izgrade solidan pravni okvir za zastitu od diskriminacije i da deluju mera-
ma koje teze povecanju vidljivosti i postizanju fakticke jednakosti devojcica i
zena sa invaliditetom.

Primena Konvencije o pravima osoba sa invaliditetom analizirana je i u
radu dr Damjana Tatica, pravnog savetnika Nacionalne organizacije osoba sa
invaliditetom Srbije i ranijeg potpredsednika Komiteta za prava osoba sa in-
validitetom. Dr Tati¢ je posvetio svoj rad preporukama koje je ovo ugovorno
nadzorno telo Organizacije ujedinjenih nacija uputilo Republici Srbiji 2006.
godine, u pogledu polozaja zena i devojcica sa invaliditetom. Autor je naroci-
to razmatrao pitanje postupanja po preporukama Komiteta za prava osoba sa
invaliditetom, uz identifikaciju konkretnih mera koje mogu doprineti spreca-
vanju diskriminacije i ve¢oj ukljucenosti Zena i devojcica sa invaliditetom u
drustvo.

Dr Valentina Genadijevna Mikrina, vanredna profesorka Univerziteta
Ministarstva spoljnih poslova Ruske Federacije sagledava uticaj visestruke
diskriminacije na ostvarivanje ljudskih prava od strane Zena i devojcica sa
invaliditetom. Ovo pitanje razmotreno je u svetlu najvaznijih izvora prava
medunarodnog porekla, kao i merodavnog zakonodavstva Ruske Federacije.
To je samo jedan u nizu radova koji nude detaljnije uvide u zakonodavstvo
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i praksu pojedinih drzava, a koji su dragoceni za poredenja ovih resenja, za
uocavanje specificnih nacionalnih reenja, ali i za identifikovanje problema
koji optrecuju ostvarivanje ljudskih prava Zena i devojcica sa invaliditetom
u bezmalo svim evropskim drzavama. Identifikacija tih problema i uvidi u
pravne i druge mere za njihovo prevazilazenje, kao i saznanja o delotvorno-
sti tih mera, omogucavaju, naime, uoc¢avanje reSenja koja mogu posluziti kao
inspiracija ili model drugim zakonodavcima, ali i identifikaciju najozbiljnijih
prepreka koje prate ostvarivanje ljudskih prava od strane ugrozenih i margi-
nalizovanih pojedinaca i grupa.

Posavsi od cinjenice da posledice ugrozavanja i narusavanja kvaliteta Zi-
votne sredine posebno tesko pogadaju Zene i devojcice sa invaliditetom, Lju-
bomir Tintor, doktorand Pravnog fakulteta Univerziteta u Beogradu, razmatra
rezime zastite Zivotne sredine u kojima je prepoznata rodna dimenzija ravno-
pravnosti. Rec je, preciznije, o rezimima klimatskih promena, biodiverziteta i
dezertifikacije. Oni su u radu kolege Tintora analizirani iz perspektive nace-
la rodne ravnopravnosti i iz perspektive invaliditeta, s posebnim osvrtom na
merodavne medunarodne instrumente. Poseban znacaj ovog rada ogleda se u
¢injenici da je autor udinio korisne predloge de lege ferenda za unapredenje
polozaja Zena i devojcica sa invaliditetom, narocito u pogledu prevazilazenja
$tetnih uticaja klimatskih promena.

Iako se i rad Ljubomira Tintora bavi prisilnim migracijama (i to zbog
$tetnih uticaja klimatskih promena), pravilno i potpuno sagledavanje polo-
zaja zena i devojcica sa invaliditetom pretpostavlja svestrano sagledavanje
polozaja Zena i devojcica u meSovitim migracionim tokovima. Tom pitanju
posvecen je rad Bojana Stojanoviéa, Bogdana Krasica i Zorana Stojanovica
iz Beograda, koji su iscrpno analizirali prava traziteljki azila, izbeglica i mi-
grantkinja sa invaliditetom. Dokazano je da ova lica predstavljaju jednu od
najugrozenijih grupa, ¢iji je polozaj dodatno pogorsan izbijanjem pandemije
zarazne bolesti Covid-19.

U radu studentkinje doktorskih studija na Pravnom fakultetu Univerzi-
teta u Beogradu Ivane Nikoli¢ izlozeni su rezultati istrazivanja medunarodnih
instrumenata od znacaja za zabranu prinudne sterilizacije Zena i devojcica sa
invaliditetom. Kako se ovo sredstvo za sistemsku diskriminaciju marginali-
zovanih grupa jo§ uvek koristi u praksi, autorka je objasnila razloge za takvo
postupanje, kao i osnovne probleme koji omogucavaju postojanje prinudne
sterilizacije. Na to se nadovezuje i istrazivanje nesposobnosti medunarodnog
prava da iskoreni prinudnu sterilizaciju, uz predloge mera koje mogu dopri-
neti uspostavljanju alternativnog rezima.

Deo zbornika koji je usko posvecen ljudskim pravima zaokruzuju dva
rada mladih autora koji su istrazivali zastitu prava Zena i devojcica sa inva-
liditetom, i to u posebnom upravnom postupku pred ombudsmanom, kao
i u sudskom postupku. Istraziva¢ pripravnik Instituta za uporedno pravo u
Beogradu Vasilije Markovic, tako, pise o ulozi ombudsmana u borbi protiv
ukrstene diskriminacije Zena sa invalditetom. Kao posebne prednosti ovog
pravnog sredstva uoceni su fleksibilnost i $irok spektar delovanja ombudsma-
na, dok je osnovni predlog za unapredenje njegovog rada vezan za delovanje
jedne, integrisane institucije koja bi obezbedivala zastitu od diskriminacije po
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svim propisanim osnovima. Potonji predlog je formulisan na osnovu razma-
tranja problema koji se tice odredivanja odgovarajuceg uporednika u slucaju
ukrstene diskriminacije, kao i na osnovu analize reSenja iz Svedskog i hrvat-
skog pravnog sistema, te detaljnog razmatranja zakonodavnog okvira i prakse
Poverenika za zastitu ravnopravnosti u Republici Srbiji.

S druge strane, rad Milice MidZovic, asistentkinje Pravnog fakulteta Uni-
verziteta u Pri$tini s privremenim sedistem u Kosovskoj Mitrovici, bavi se
marginalizacijom Zena sa invaliditetom u pravosudnom sistemu Republike
Srbije. Ratifikacijom niza medunarodnih konvencija, Republika Srbija je, nai-
me, preuzela obavezu da na svojoj teritoriji, svakom obezbedi svaku potrebnu
zadtitu u slucaju diskriminacije, dok su, po misljenju autorke, osnovne pre-
preke za delotovorno ostvarivanje sudske zastite prava na ravnopravnost ve-
zane za dugotrajnost sudskih postupaka, izostanak poverenja u pravosude, i
nedovoljnu obucenost i nesenzibilisanost sudija za pitanja diskriminacije. Za
tim slede i neobavestenost osoba sa invaliditetom o moguc¢nosti ostvarivanja
sudske zastite od diskriminacije, kao i nepristupa¢nost sudova.

Tre¢i deo zbornika posvecen je gradanskom i porodi¢nom pravu. U ok-
viru njega, prof. dr Katarina Dolovi¢ Bojic¢ i doc. dr SneZana Dabi¢ Nikicevié
sa Pravnog fakulteta Univerziteta u Beogradu razmatraju polozaj osoba sa in-
validitetom na polju poslovne sposobnosti. Ova klasi¢na, ali i aktuelna tema
sagledana je iz ugla moguceg lisenja poslovne sposobnosti, kao i iz ugla ideje
o pravnoj pomoci (asistenciji) punoletnim licima. Jedan od povoda za pisanje
ovog rada je i predstojeca inkorporacija resenja i ideja iz Konvencije o pravi-
ma osoba sa invaliditetom u pravo Republike Srbije, kroz izmene i dopune
Porodi¢nog zakona. Autorke ukazuju na pretpostavljene razloge promena, ali
i na njihove ocekivane pravne posledice i rezultate, uz argumentovano razma-
tranje razlicitih shvatanja koja postoje u literaturi povodom ovih pitanja.

Vanredni profesor Pravnog fakulteta Univerziteta u Beogradu dr Uros
Novakovi¢ istrazuje problem nasilja u porodici iz ugla polozaja zena sa in-
validitetom. Autor se, pritom, opredelio za multidisciplinarni pristup, te pre-
dmetni problem razmatra iz ugla krivi¢nog, porodi¢nog i radnog prava. Istra-
zivackim uzorkom su obuhvaceni kako izvori prava medunarodnog porekla,
tako i izvori prava Republike Srbije. Posebno je ukazano na $irinu spektra po-
nasanja kojima se moze uspostaviti nasilje u porodici u slucaju Zena sa inva-
liditetom. Takode, identifikovane su i sve vaznije prepreke s kojima se Zene sa
invaliditetom suocavaju u pogledu kori$¢enja usluge smestaja u sigurnu kucu
- od nepristupacnosti ovih objekata do izostanka tumaca za znakovni jezik.

Zbornik sadrzi i dva rada iz kompanijskog prava, budu¢i da se u ovoj
oblasti mogu pronaci vazna sredstva za osnazivanje Zena sa invaliditetom.
Redovni profesor Pravnog fakulteta Univerziteta u Beogradu dr Nebojsa
Jovanovi¢, tako, minuciozno analizira pravni polozaj preduzeca za zaposlja-
vanje osoba sa invaliditetom u Republici Srbiji. Ovo pitanje je sagledano kako
iz ugla pravnog rezima nastanka, oblika i delatnosti ovih preduzeca, tako i iz
ugla ekonomskih povlastica koje ona uzivaju, narocito u vidu drzavne pomo-
¢i. To je ukljucilo i poredenje pravnog polozaja preduzeca za zaposljavanje
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osoba sa invaliditetom s poloZajem ostalih poslodavaca koji imaju obavezu
zaposljavanja osoba sa invaliditetom, ali nemaju iste povlastice.

Osnazivanju Zena sa invaliditetom moze doprineti i osnivanje socijalnih
preduzeca, zbog ¢ega studentkinja doktorskih studija Pravnog fakulteta Uni-
verziteta u Beogradu Tijana Kovacevi¢ analizira klju¢ne pravne aspekte zapo-
$ljavanja osoba sa invaliditetom u socijalnim preduze¢ima. To je ukljucilo i
razmatranje prednosti i nedostataka razvoja tzv. tre¢eg sektora, kao i sli¢nosti
i razlika izmedu socijalnih preduzeca, s jedne strane, i “tradicionalnih” pre-
duzeca i drugih pravnih lica, s druge strane. Time je omoguc¢en uvid u nacin
i uslove pod kojima socijalna preduzeca doprinose stvaranju poslova, kao i u
nacin na koji podrzavaju i/ili supstituisu drzavu blagostanja, posebno u po-
gledu pitanja vezanih za socijalnu zastitu.

Zbornik obuhvata i vi$e radova koji razmatraju zaposljavanje i rad Zena sa
invaliditetom, imaju¢i u vidu teskoce s kojima se one tradicionalno suocavaju
prilikom traZenja i o¢uvanja zaposlenja, kao i napredovanja u profesionalnoj
karijeri. Redovna profesorka Pravnog fakulteta Univerziteta u Beogradu dr
Ljubinka Kovacevic istrazuje rizik diskriminacije osoba sa invaliditetom u sve-
tu rada, modele njihovog zaposljavanja (zasticeno zaposljavanje, zaposljava-
nje na otvorenom trzi$tu uz razumno prilagodavanje, i kvote za zaposljavanje
osoba sa invaliditetom) i sadejstvo negativnih stereotipa vezanih za invaliditet
i negativnih rodnih stereotipa koji prate zaposljavanje i rad Zena sa invalidi-
tetom. Poseban deo rada posvecen je osnovnim postavkama koncepcije in-
tersekcionalnosti, kao i pojmu, pravnom uredivanju i razumevanju ukrstene
diskriminacije, te izazovima u primeni intersekcionalnog pristupa u pravu. U
radu prof. dr Kovacevi¢ preispitane su i prednosti i izazovi primene intere-
sekcionalnog pristupa u radnom pravu, uz zaklju¢ak da njegovo prihvatanje
moze pomo¢i nastojanjima da se unaprede zapodljivost i uslovi rada Zena sa
invaliditetom. Istovremeno je ukazano na tesko¢u da se u slu¢aju ukrstene dis-
kriminacije odredi uporednik, kao i na neodredenost pojma intersekcionalno-
sti, zbog cega nije moguce jasno odrediti podrucje primene antidiskriminacio-
nog zakonodavstva, kao ni intenzitet njegove intervencije u drustvene odnose.
Kona¢no, ukazano je i na proaktivne duznosti drzavnih organa i poslodavaca
koje su usmerene na promovisanje jednakosti, kao i na socijalni dijalog, kao
mocne instrumente za sprecavanje ukrstene diskriminacije.

Dr Lazar Jovevski, redovni profesor Pravnog fakulteta “Justinijan Prvi”
Univerziteta “Sveti Cirilo i Metodije” u Skoplju je rad posvetio nedoumicama
vezanim za poloZaj i postupanje prema Zenama na radu i u radnim odnosima
uopste, kao i za polozaj i postupanje prema Zenama sa invaliditetom. Pored
pravne analize, istrazivanje prof. dr Jovevskog obuhvatilo je i razmatranje §i-
rih drustvenih, psihologkih i eti¢kih pitanja vezanih za dilemu da li su Zene
posebna grupa u svetu rada ili su potpuno jednake s muskarcima. Osim toga,
autor razmatra i potrebu za posebnom dvostrukom zastitom Zena sa invalidi-
tetom na trzistu rada.

Polozaj Zena sa invaliditetom na trzi$tu rada istrazivala je i profesorka
Univerziteta u Kadizu dr Tais Gerero Padron. Autorka je posvetila posebnu
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paznju pitanju integracije Zena sa invaliditetom u trZiste rada u Spaniji, $to je
posmatrano kroz prizmu nalaza Komiteta Ujedinjenih nacija za prava osoba
sa invaliditetom o uskladenosti $panskog zakonodavstva i prakse s Konven-
cijom o pravima osoba sa invaliditetom. Zaklju¢eno je da su u Spaniji, kon-
cept invaliditeta i njegov tretman na politickom i pravnom nivou razvijani
paralelno s promenom pristupa invaliditetu na medunarodnom i evropskom
nivou, zajedno s afirmisanjem urodnjavanja politike invaliditeta. Osim toga,
u radu su brizljivo analizirane vaznije skora$nje pravne mere koje su usvojene
kao odgovor na nalaze Komiteta za prava osoba sa invaliditetom, uz vispre-
no razmatranje njihove stvarne delotvornosti na tako osobenom trzistu rada
kakvo je $pansko. To je ukljucilo i preispitivanje resenja sadrzanih u Zakonu
15/2022 od 12. jula 2022. godine, kojima je u $§pansko pravo uvedena koncep-
cija ukrstene diskriminacije Zena sa invaliditetom.

Docentkinje Univerziteta u Kadizu dr Vanesa Hervias Pareho i dr Fran-
siska Bernal Santamaria napisale su rad posvecen diskriminaciji mladih zena
sa invaliditetom na trzi$tu rada. Ova tema razmatrana je iz ugla teorije roda
i intersekcionalnosti, a na osnovu ideje da se polozaj mladih Zena sa invali-
ditetom ne moZe razumeti i objasniti uzimanjem u obzir samo rodne per-
spektive, ve¢ to zahteva i artikulaciju viSestrukih varijabli koje su medusobno
povezane i koje se reprodukuju kroz taj meduodnos. Ova pitanja razmatrana
su u svetlu merodavnih normi i javnih politika u Spaniji, kao i iz ugla postav-
ki feministickog socijalnog rada. Posebna paznja u istrazivanju posvecena je
uticaju porodi¢nog okruzenja i strategija za pomirenje licnog, porodi¢nog i
profesionalnog Zivota na obuku i zaposljavanje Zena sa invaliditetom.

Polozaj Zena sa invaliditetom na $panskom trzi$tu rada razmatran je i u
radu profesorke Univerziteta u Kadizu dr Marije Izabel Ribes Moreno. Poseb-
na paznja u toj analizi posvecena je izuzetno znac¢ajnom pitanju diskriminaci-
je u pogledu ostvarivanja prava na zaradu, pri ¢emu su u istrazivacki uzorak
uklju¢ene Spanija i druge drzave ¢lanice Evropske unije. To je obuhvatilo i
dragocena razmatranja inicijativa za usvajanje direktive o odgovaraju¢im mi-
nimalnim zaradama u Evropskoj uniji i direktive o transparentnosti zarada.
Ove inicijative razmotrene su iz ugla zarada Zena sa invaliditetom. Osim toga,
autorka je ponudila i predloge za unapredenje situacije u Spaniji i Evropskoj
uniji. Njeni zakljucci su ubedljivo ilustrovani statistickim podacima o stopi
nezaposlenosti, stopi zaposlenosti i stopi aktivnosti u Evropskoj uniji, uz isti-
canje problema vezanih za nepostojanje pouzdane i uporedive statistike od
znacaja za pravilno i potpuno razumevanje stvarnog uticaja invaliditeta na
zarade.

Dr Valentina Franca, vanredna profesorka Fakulteta za javnu upravu
Univerziteta u Ljubljani i Adrijana Mitri¢, asistentkinja Ekonomskog fakulteta
ovog univerziteta istrazuju problem nasilja na radu od strane trecih lica. Nji-
hovim istrazivackim uzorkom su obuhvaceni zaposleni u javnim visokoskol-
skim ustanovama u oblasti drustvenih nauka u Sloveniji, pri ¢emu je posebna
paznja posvecena zaposlenim Zenama sa invaliditetom. Ovaj rad nudi uvide
u nacin regulisanja nasilja na radu preduzetog od strane korisnikd poslo-
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davcevih usluga i ostalih tre¢ih lica u medunarodnom i slovenackom pravu.
Poseban kvalitet radu daju predlozi za zastitu osetljivih kategorija zaposlenih
od nasilja preduzetog od strane trec¢ih lica.

Grupu radova posvecenih radnopravnim aspektima polozaja Zena
sa invaliditetom obogatio je i rad «Uloga sindikata u suzbijanju visestruke
i ukrstene diskriminacije Zena sa invaliditetom», koji su napisali dr Tijana
Ugarkovi¢ i Marko Jovic¢ iz Beograda. U radu je sagledan presek invalidite-
ta i roda u oblasti radnog i socijalnog prava. To je narocito ukljucilo ispiti-
vanje znacaja povezivanja udruzenja osoba sa invaliditetom sa sindikatima,
koji, iako nisu prepoznati u Konvenciji o pravima osoba sa invaliditetom,
raspolazu mehanizmom socijalnog dijaloga, koji se kroz princip participacije,
najefikasnije ostvaruje u praksi. Autori vesto ukazuju na ¢injenicu da u posti-
zanju drustvenih promena koje se ti¢u ravnopravnosti moraju ucestvovati
svi gradani, pri ¢emu posebna odgovornost, pored drzave, lezi na socijalnim
partnerima. Ovo stoga $to bez aktivnosti sindikata nije moguce ni postizanje
preobrazajne jednakosti, niti jacanje drustvene solidarnosti i participativne
demokratije.

U radu dr Mile Petrovi¢, docentkinje Pravnog fakulteta Univerziteta “Uni-
on” u Beogradu, izloZeni su rezultati istrazivanja pravnog polozaja zaposlenih
¢iji je invaliditet uzrokovan povredom na radu ili profesionalnom bolesc¢u,
s posebnim osvrtom na srpsko pravo. Ovaj istrazivacki problem zasluzuje
narocitu paznju imajuci u vidu da su u Republici Srbiji, lica s ograni¢enom
radnom sposobnos¢u suocena s nepovoljnim polozajem na trzistu rada, ali i
uskracena za davanja iz penzijskog i invalidskog osiguranja. Posebna paznja
u istrazivanju posvecena je Zenama sa invaliditetom koji je, tokom pandemije
zarazne bolesti Covid-19, uzrokovan profesionalnim rizicima.

Jovana Raji¢-Cali¢, istrazivadica saradnica Instituta za uporedno pravo u
Beogradu, preispitavala je pitanje diskriminacije devojcica i Zena sa invalidi-
tetom u oblastima obrazovanja i zaposljavanja, buduci da se njihova diskrimi-
nacija u oblasti obrazovanja neretko “preliva” na oblast zaposljavanja. Stoga se
i problemi nezaposlenosti i siromastva Zena sa invaliditetom mogu objasniti,
izmedu ostalog, i njihovim nedovoljnim obrazovanjem, odnosno nedostat-
kom ili zastarevanjem potrebnih znanja, vestina i umeca, usled diskriminacije
osoba sa invaliditetom u oblasti obrazovanja, kao i neuskladenosti obrazovnog
sistema sa zahtevima trzi$ta rada. S tim u vezi, vazno je uociti da devojcice
i devojke s invaliditetom ¢e§¢e napustaju osnovnu i srednju $kolu, ali i rede
diplomiraju na fakultetima od de¢aka, odnosno mladi¢a sa invaliditetom, koji
se, dalje, mnogo ce$¢e podsti¢u na trazenje posla, dok se devojcice i zene sa
invaliditetom ce$ce usmeravaju na koris¢enje socijalnih prestacija.

Rodni sterotipi koji prate rad Zena sa invaliditetom se, kao i u slucaju
zena uopste, vezuju i za te$koce uskladivanja profesionalnih i porodi¢nih
duznosti. To u sluc¢aju Zena sa invaliditetom postaje posebno ozbiljno, ako se
ima u vidu otezani pristup uslugama vezanim za brigu o deci, kao i ¢injenica
da su odgovarajuce usluge cesto skupe, tako da i kada postoje, ne olaksavaju
integraciju Zena sa invaliditetom u trziSte rada. Takode, majke koje su oso-
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be sa invaliditetom se neretko suocavaju s predrasudom da nisu sposobne
da budu dobri roditelji, a $to ih, dalje, moze odvracati od kori§¢enja usluga
pomodi, zbog straha da ¢e im zbog toga dete biti oduzeto. Na neke od ovih
problema ukazano je u radu Mine Kuzminac, demonstratorke na Pravnom
takultetu Univerziteta u Beogradu.

Na ova istrazivanja nadovezuje se i istrazivanje klju¢nih socijalnoprav-
nih aspekata polozaja Zena sa invaliditetom. U radu dr Filipa Boji¢a, docenta
Pravnog fakulteta Univerziteta u Beogradu je, tako, analizirano mesto Zena
sa invaliditetom u sistemu penzijskog i invalidskog osiguranja. To je narocito
obuhvatilo istrazivanje uslova za ostvarivanje prava na starosnu i invalidsku
penziju, posebno uslova koji se ti¢e minimalnog staza osiguranja, budu¢i da
nezaposlenost ili povremeno uces¢e u radnoj snazi sprecavaju zene sa invali-
ditetom da jednako doprinose finansiranju penzijskog i invalidskog osigura-
nja. S druge strane, Zene sa invaliditetom koje ispune uslove za ostvarivanje
prava na ove prestacije nailaze na problem njihovog skromnog iznosa, budu-
¢i da se nejednako placanje muskaraca i Zena za isti rad redovno odrazava
na visinu penzije. U tom smislu, autor ¢ini nekoliko vaznih predloga de lege
ferenda za unapredenje zastite Zena sa invaliditetom od rizika starosti, inva-
lidnosti i smrti izdrzavaoca, kako u okviru obaveznog socijalnog osiguranja,
tako i kroz njihovo ucesce u dobrovoljnim penzijskim fondovima.

Zbornikom su obuhvacena i tri rada posvecena (formalnoj i neformal-
noj) nezi lica zavisnih od tude nege i pomoci, budu¢i da osobe sa invalidi-
tetom mogu imati potrebu za Citavim nizom usluga u oblasti zdravstvene
i socijalne zastite, a koje se mogu pruzati bilo u kudi, bilo u institucijama.
Aktuelnost ovog predmeta istrazivanja uslovljena je porastom broja lica
kojima je zbog starosti, bolesti i invaliditeta potrebna pomo¢ za normalno
funkcionisanje. Docentkinja Pravnog fakulteta Univerziteta u Ni$u dr Marija
Dragicevié, otud, kriticki preispituje sistem dugotrajne nege u drzavama cla-
nicama Evropske unije, kao i u Republici Srbiji. Ovo istrazivanje je posebno
dragoceno zbog autorkinih predloga za unapredenje srpskog sistema dugo-
trajne nege, bududi da ostvarivanje odgovarajucih prava prati niz problema i
izazova jer dugotrajna nega nije izdvojena kao posebna grana socijalnog osi-
guranja, a prisutni su i razni oblici neformalne pomoc¢i. Stoga se argumento-
vano predlaZe vestije balansiranje izmedu institucionalne i vaninstitucionalne
podrske, izmedu materijalne i nematerijalne pomo¢i, te izmedu aktivnosti na
republickom i lokalnom nivou.

Za ovim slede dva rada posvecena (neformalnoj) porodi¢noj nezi, koja
je razmatrana u svetlu nacela solidarnosti i jednakosti, s posebnim osvrtom
na jednakost polova, budu¢i da se Zene redovno pojavljuju kao pruzaoci po-
rodi¢ne nege. Naucna saradnica Instituta drustvenih nauka u Beograd dr Sa-
nja Stojkovié¢ Zlatanovi¢, naime, istrazuje mogucnosti za rekonceptualizaciju
(neformalne) porodi¢ne nege u periodu nakon pandemije, i to na primeru
Japana, Nemacke i Svedske, kao drzava u kojima je pravno ureden poloZaj
porodi¢nih negovatelja. Na osnovu ovih uvida, formulisani su predlozi za
uredivanje polozaja negovatelja u radnom i socijalnom pravu Republike Sr-
bije. Posebna paznja u istrazivanju je, pritom, posvecena izazovima prizna-
vanja, ostvarivanja i zastite osnovnih radnih i socijalnih prava ranjivih drus-
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tvenih grupa, uzimajuci u obzir ogranicenja savremenog sistema socijalne
sigurnosti u procesu prilagodavanja promenjenim okolnostima u svetu rada
i drustvu uopste.

Pitanjem neformalne porodi¢ne nege bavi se i rad Kristine Balnozan, vise
sudijske saradnice Osnovnog suda u Panc¢evu. Autorka posebno ukazuje na
problem neplacenog rada Zena vezanog za negu osoba sa invaliditetom, kao
i drugih ¢lanova porodice zavisnih od tude nege i pomo¢i, a u svetlu postav-
ke da delotvorna zastita osoba sa invaliditetom pretpostavlja i obezbediva-
nje odgovarajuce podrske negovateljima ovih lica. Autorka razmatra i uticaj
krize izazvane pandemijom zarezne bolesti Covid-19 na uredivanje poloza-
ja negovatelja, buduci da je ova kriza, pored prouzrokovanja vi$e negativnih
posledica, uticala i na povecanje interesovanja za neformalnu negu. U tom
smislu je ukazano na neophodnost osmisljavanja i primene niza radnoprav-
nih i socijalnopravnih mehanizama od znacaja za ocuvanje i unapredivanje
vestina i sposobnosti negovatelja, kao i za obezbedivanje njihove ekonomske
i socijalne sigurnosti.

Bududi da je za sprecavanje ukrstene diskriminacije osoba sa invaldite-
tom znacajan i njihov polozaj u poreskom sistemu, posebna celina u Zborni-
ku posvecena je poreskom pravu. Nacelo sposobnosti placanja nalaze, naime,
odmeravanje poreskog tereta srazmerno ekonomskom kapacitetu poreskog
obveznika, zbog ¢ega poreski sistemi treba da vode rac¢una, izmedu ostalog,
i o uticaju koji invaliditet moZe imati na ekonomski kapacitet poreskog ob-
veznika. Isto vredi i za ekonomski kapacitet poreskih obveznika koji pruzaju
negu i finansijsku podrsku ¢lanovima porodice koji su osobe sa invalidite-
tom. Docentkinja Pravnog fakulteta Univerziteta u Kadizu dr Tereza Ponton
Arica je istrazivala ovo pitanje u svetlu pravnog rezima poreza na dohodak
gradana u Spaniji, uz ukazivanje na njegov doprinos sprecavanju dvostruke
diskriminacije Zena sa invaliditetom. U tom smislu, u¢injeni su i vazni pred-
lozi za unapredenje zakonskih reSenja u ovoj oblasti, a u cilju postizanja pune
jednakosti u poreskom sistemu.

Naznaceno pitanje razmatrano je i iz ugla poreskog sistema Republike
Srbije, i to u radu asistentkinje Pravnog fakulteta Univerziteta u Beogradu
Lidije Zivkovi¢. Autorka, preciznije, ispituje podobnost srpskog poreskog si-
stema da vodi racuna o uticaju invaliditeta na ekonomski kapacitet poreskog
obveznika, kao i na ekonomski kapacitet poreskih obveznika koji pruzaju
negu i finansijsku podr$ku osobama sa invaliditetom. To je ukljucilo i oce-
nu Sireg poreskopravnog okvira iz ugla potreba osoba sa invaliditetom, kao
i pojedina¢nih poreskopravnih odredaba posebno namenjenih unapredenju
(ekonomskog) polozaja ovih lica. Poseban znacaj rezultata ovog istrazivanja
lezi u tome $to je ukazano na neosetljivost kreatora srpske poreske politike na
potrebe gradana koji se zbog svog pola, invaliditeta ili drugih li¢nih svojstava
nalaze u ekonomski nepovoljnom polozaju.

Premda je pitanje kvota za zapo$ljavanje osoba sa invaliditetom ve¢ raz-
matrano u vi$e radova sadrzanih u delu Zbornika posve¢enom radnom pravu
i politici zapo$ljavanja, pravilno i potpuno sagledavanje ovog problema nije
moguce bez njegovog razmatranja iz ugla ekonomske analize prava. Rad na-
cionalnog koordinatora Medunarodne organizacije rada u Republici Srbiji dr
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Jovana Protica posvecen je, upravo, delotvornosti sistema kvota za zaposljava-
nje osoba sa invaliditetom u Republici Srbiji. Autor, pritom, ne analizira samo
sposobnost kvota za zaposljavanje da povecaju stopu zaposlenosti osoba sa
invaliditetom, ve¢ i delotvornost i ekonomske aspekte kvota za zaposljavanje
uopste. Rezultati ovog istrazivanja su znacajni za razumevanje polozaja osoba
sa invaliditetom, budu¢i da sistem kvota omogucava integraciju ovih lica u
trziste rada, pre svega zahvaljujuci povecanju ponude radne snage, sniZavanju
troskova za socijalne transfere i povecanju bruto drustvenog proizvoda po
stanovniku. Verujemo da ¢e ¢itaocima Zbornika biti korisni autorovi predlozi
za unapredenje pravnog okvira u pravcu obezbedivanja vece delotvornosti
kvota za zapo$ljavanje osoba sa invaliditetom, odnosno za obezbedivanje vece
zaposlenosti ovih lica.

lIako je krivi¢nopravna zastita osoba sa invaliditetom krajnja mera u
odnosu na ostale mehanizme, za pravilno i potpuno razumevanje pravnog
polozaja Zena i devojcica sa invaliditetom neophodno je i razmatranje ovog
pitanja. U tom smislu, redovni profesor Pravnog fakulteta Univerziteta u
Beogradu i sudija Ustavnog suda Srbije dr Milan Skuli¢ i vanredna profesorka
istog fakutleta dr Vanja Bajovi¢ istrazuju klju¢ne aspekte seksualnog nasilja
nad Zenama sa invaliditetom u srpskom krivicnom pravu i pravnoj praksi. To
je narocito ukljucilo minuciozno razmatranje obelezja krivi¢nog dela obljube
nad nemo¢nim licem, kao i mogucnosti za njegovo redefinisanje u skladu s
Konvencijom Saveta Evrope o spre¢avanju i borbi protiv nasilja nad zenama i
nasilja u porodici (Istanbulska konvencija). Ovo istrazivanje ¢ini se posebno
znacajnim zbog ¢injenice da su Zene sa invaliditetom ¢esto izlozene razli¢itim
oblicima svih vidova nasilja, uklju¢ujudi i seksualno nasilje, ali da su zvanic-
ni statisticki podaci vezani za prijavljivanje i vodenje krivicnog postupka za
krivi¢no delo obljuba nad nemo¢nim licem porazavaju¢i. S druge strane, uka-
zano je i da Krivi¢ni zakonik Republike Srbije definie krivi¢no delo obljuba
nad nemo¢nim licem u korelaciji sa krivicnim delom silovanja, kao prinudne
obljube. Stoga je osnovno obelezje ovog krivi¢nog dela iskori§¢avanje stanja
nemoci pasivnog subjekta, $to preti da inkriminiSe i dobrovoljne seksualne
odnose lica koja se pravno smatraju “nemo¢nim”. Ovo tim pre $to Porodi¢ni
zakon svrstava seksualni odnos s nemo¢nim licem u jedan od oblika porodic¢-
nog nasilja. Takode, kriticki je preispitan i problem dobrovoljnog pristanka
osoba sa invaliditetom koje usled zavisnog poloZaja od ucinioca krivi¢nog
dela cesto i nemaju drugu mogu¢nost do da, u strahu od posledica odbijanja,
pristanu na obljubu.

Slozenu problematiku seksualnih delikata ucinjenih prema Zenama i
devojkama sa invaliditetom produbljeno razmatraju i redovna profesorka i
nauc¢na saradnica Instituta za uporedno pravo u Beogradu dr Natasa Mrvic
Petrovi¢ i naucni saradnik i sudija Viseg suda u Valjevu dr Dragan Obradovic.
U njihovom radu ukazano je na reSenja iz nemackog i slovenackog prava, kao
i na relevatnost odredaba Istanbulske konvencije. Pored najvaznijih materi-
jalnopravnih pitanja, u radu su osvetljene i osetljive tacke postupka u kom
su zrtve osobe sa invaliditetom, posebno osobe sa psihickim poremecajima.
Zene i devojcice sa invaliditetom se, naime, suo¢avaju s visokom rizikom od
seksualnog nasilja, a nailaze i na brojne teskoce u pogledu ostvarivanja kri-
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vi¢nopravne zastite. Autori, otud, analiziraju najvaznije prepreke u krivicnom
gonjenju i sudenju, uz ukazivanje na potrebu promene pristupa propisiva-
nju krivi¢nih dela seksualnog nasilja (silovanje i prinudni snosaj bespomoc¢ne
osobe). Promene u krivicnom zakonodavstvu mogu, medutim, unaprediti za-
§titu seksualnog integriteta Zena sa invaliditetom samo ako su pracene izme-
njenim drus$tvenim pristupom ovoj grupi lica.

PoloZzajem osoba sa invaliditetom u krivénom pravosudu bavi se i Alek-
sandar Stevanovié, istraziva¢ saradnik Instituta za kriminoloska i socioloska
istrazivanja u Beogradu. Autor razmatra pravne i kriminoloske aspekte ovog
pitanja, zbog ¢ega identifikuje materijalne i procesne odredbe krivi¢nog za-
konodavstva koje mogu dovesti do posredne diskriminacije osoba sa invali-
ditetom. Takode, razmatra i sadrzaj znacajnih kriminologkih teorija, aktuelnu
paradigmu antikriminalne reakcije, kao i prakti¢nu primenu krivi¢nopravnog
mehanizma u slucaju osoba sa invaliditetom.

Kako se koreni diskriminacije Zena sa invaliditetom nalaze, izmedu osta-
log, i u idejnim i vrednosnim sistemima koje uspostavljaju religije, posebno
one tradicionalne, dr Branko Raki¢, redovni profesor Pravnog fakulteta Uni-
verziteta u Beogradu, posvetio je svoj rad stavovima (isto¢nog i zapadnog)
hri§¢anstva, islama i judaizma o poloZaju Zena i osoba sa invaliditetom, kako
u okviru organizacione strukture i delatnosti crkava i verskih zajednica, tako
i u drustvu uopste. Autor vispreno zakljucuje da se stavovi tzv. avcamovskih
religija o polozaju Zena i osoba sa invaliditetom u kontekstu primene religi-
jskih pravila kao drzavnih pravila ili uticaja religija na izgradnju drzavnih
pravnih sistema — moraju posmatrati u svetlu istorijskih uslova u kojima su
ove religije nastale i razvijale se. Uz to, potrebno je imati u vidu i sustinu
njihovih ucenja, tj. ¢injenicu da su tzv. avramovske religije — religije ljubavi,
milosrda i jednakosti.

Konac¢no, ¢itaoci Zbornika imaju i priliku da se upoznaju rezultatima
istrazivanja socioloske perspektive polozaja Zena i devojcica sa invaliditetom.
U radu koji su napisale Gordana Rajkov, koja je nazalost preminula u 2022.
godini, i Sanja Nikolin, razmatrano je pitanje uc¢esca osoba sa invaliditetom u
politickom Zivotu. Ova vazna tema razmatrana je u kontekstu izbora odrzanih
u Republici Srbiji, tokom pandemije zarazne bolesti Covid-19, uz analizu uti-
caja pandemije na ponasanje osoba sa invaliditetom, kao glasaca, i Sire, kao
aktivnih gradana. Autorke ukazuju na potrebu hitne primene kratkoro¢nih
i srednjoro¢nih mera za otklanjanje nedostataka koji u ovoj oblasti posto-
je u pravnom sistemu, kao i za unapredenje pristupacnosti i bezbednosti
glasackih mesta. To je narocito obuhvatilo predloge vezane za ukljucivanje
alternativnih glasackih metoda i inkluzivnu pravnu reformu.

Mila Dordevic, asistentkinja Pravnog fakulteta Univerziteta u Beogradu
razmatra pitanje pristupacnosti gradova zenama sa invaliditetom u Republici
Srbiji. Ovo pitanje je istrazivano iz perspektive socijalne odrzivosti, kao kon-
cepcije, koja pretpostavlja punu integraciju svih stanovnika jednog prostora,
bez obzira na njihove pojedina¢ne karakteristike. U tom smislu je ispitana in-
terakcija pola i invaliditeta u odnosu na socijalnu odrzivost gradova, narocito
imajuci u vidu bezbednost Zena i osoba sa invaliditetom i njihove mogu¢nosti
za kretanje u gradovima.



XXIV Ukrstena diskriminacija / Intersectional discrimination

Rad dr Filipa Mirica iz Nisa skre¢e paznju na stvarne probleme osoba sa
invaliditetom, posebno u pogledu njihove adaptacije u drustvenom okruzenju.
Autor jasno ukazuje na klju¢ne probleme i daje misljenje i preporuke za njihovo
prevazilazenje ili ublazavanje. Pored nauc¢ne vrednosti, nalazi dr Miri¢a imaju
i prakticnu vrednost, jer su razmotrena bezmalo sva vaznija pitanja od znacaja
za uspe$nu komunikaciju sa osobama sa invaliditetom. Ovaj rad je posebno
dragocen zbog ¢injenice da daje ideje za dalje opsezno nauc¢no istraZivanje na
uzorku koji bi obuhvatio znatniji broj osoba s razli¢itim oblicima invaliditeta.

Pavle Novevski, advokatski pripravnik iz Beograda, razmatra ulogu medi-
ja u oblasti diskriminacije Zena i devojcica sa invaliditetom, budu¢i da mediji
imaju vaznu ulogu u dizajniranju savremenog drustva, pre svega u smislu uti-
caja na stvaranje ideja i na odredivanje $ta je prihvatljivo, a $ta nije u jednom
drustvu. Vidljivost u medijima je, otud, postala pretpostavka sveukupne vid-
ljivosti, zbog ¢ega autor ukazuje na cinjenicu da mediji, po pravilu, ne obez-
beduju vidljivost marginalizovanim i ugrozenim grupama. Stoga je u radu,
iz srpske i medunarodne perspektive, analizirana uloga medija u diskrimi-
naciji Zena i devojcica sa invaliditetom. Autorovi nalazi ilustrovani su medij-
skom slikom Zena sa invaliditetom, s fokusom na (nedostatak) prostora koji
je ostavljen za njihovo prisustvo i njihov glas, a u¢injeni su i korisni predlozi
za unapredenje takvog stanja.

Urednici Zbornika duguju najdublju zahvalnost svim autorima i au-
torkama za pokazani entuzijazam, za veliki trud i za sjajne radove kojima
su obogatili i ukrasili na$ zbornik. Imaju¢i u vidu vaznost participacije u
stvaranju istinski inkluzivnog drustva, medu autorima i autorkama nalaze se
i osobe sa invaliditetom. Takode, krug autora i autorki ukljucio je i studente i
studenkinje doktorskih akademskih studija. To nam ¢ini veliko zadovoljstvo,
posebno zbog znacaja senzibilizacije mladih za sprecavanje diskriminacije
osoba sa invaliditetom i zbog vaznosti njihovog usmeravanja na uocavanje
istrazivackih problema i istrazivanja u ovoj oblasti.

Kvalitetu objavljenih radova znacajno su doprineli i ugledni recenzenti
Zbornika, kao i ugledni recenzenti pojedinih radova iz Bosne i Hercegovi-
ne, Crne Gore, Italije, Meksika, Poljske, Portugala, Republike Srpske, Severne
Makedonije, Slovenije, Srbije, Hrvatske i Spanije. Njihov veliki trud, kolegi-
jalna predusretljivost i umesne i podsticajne sugestije bili su, malo je redi,
dragoceni. Bez njihovog doprinosa ne bi bilo moguc¢e obezbediti neophodan
kvalitet radova iz naseg zbornika, na ¢emu im se i ovom prilikom najdublje
zahvaljujemo.

Najvecu zahvalnost dugujemo i Upravi i Centru za izdavastvo Pravnog
fakulteta Univerziteta u Beogradu na nesebi¢noj podrsci prilikom pripreme i
objavljivanja ovog zbornika. Takode, srda¢no zahvaljujemo i dragim kolega-
ma iz izdavackog studija “Dosije” za uspes$nu i lepu saradnju.

prof. dr Dragica Vujadinovié
prof. dr Ljubinka Kovacevi¢
prof. dr Marko Evola



FOREWORD

A little over three decades ago, Professor Kimberlé Crenshaw introduced the
concept of intersectionality into legal theory, providing a better understanding of
the cumulative effect of several different grounds of discrimination and the legal
problems that arise thereof. This encouraged authors from various disciplines (es-
pecially sociology and political science) to consider the possibilities and the limits
of the intersectional approach. The same applies to law especially as the concept
of multiple discrimination, which includes intersectional discrimination, has been
coined in the meantime. Nevertheless, legal science inherited a smaller number of
publications on implementation of the intersectional approach than other disci-
plines, which is one of the reasons that this edited volume is dedicated to the issue
of intersectional discrimination. Our attention is focused on the intersectional dis-
crimination of women and girls with disabilities, because we wanted to offer read-
ers a book in which the position of this vulnerable and marginalized group will
be considered from the point of view of different branches of law (human rights
law, anti-discrimination law, civil law, family law, company law, labour law, social
security law, tax law and criminal law), as well as from the point of view of several
other disciplines (social policy, economic analysis of law, law and religion, sociol-
ogy, and criminology). We also wanted to offer an evaluation of legal responses to
intersectional discrimination of women and girls with disabilities.

By publishing this book, the University of Belgrade Faculty of Law contin-
ues the series of significant steps, taken over the last decade, in promoting in-
clusive culture in higher education. With the conviction that we can't talk about
academic and scientific excellence today, if higher education is not inclusive,
the University of Belgrade Faculty of Law carried out several activities related
to the education of students on the principles and values of equality and the
fight against discrimination. This included the enrichment of study programs
by adding Minority Rights as a new course, as well as introducing legal clin-
ics that have been consistently successful in training students in understanding
discrimination. This is especially important for the Legal Clinic for Discrimina-
tion Issues, which was founded in order to be a support for vulnerable popula-
tion, i.e. to provide support to these persons in situations where their rights are
most threatened. In addition, this legal clinic gave their participants the oppor-
tunity to react to the systemic discrimination, as well as to write letters to the
relevant state authorities to warn them about omissions in the formulation of
relevant regulations and their inconsistent application in practice.

The Faculty of Law’s efforts to promote an inclusive culture in higher
education are also reflected in the organization of summer schools and con-
ferences dedicated to vulnerable groups. In 2010, a five-day summer school
named “Prohibition of discrimination against persons with disabilities”
was organized in cooperation with the Open Society Fund in Belgrade, the
Faculty of Law and the International Institute for Human Rights and Peace
from Caen (France), the Ombudsman, the Ministry of Human and Minority
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Rights, the Ministry of Labour and Social Policy and the National Organiza-
tion of Persons with Disabilities of Serbia. The school, which was attended
by a total of 100 students, aimed to answer the unresolved questions of dis-
crimination of persons with disabilities, to shed light on the current situation
in a systematic and multidisciplinary manner, to indicate ways of overcoming
the weaknesses of regulations in the field of protection of persons with dis-
abilities, as well as to facilitate the implementation of new normative solu-
tions aligned with international and European standards in this field. One of
the results of the very successful summer school was the publication of the
edited volume Prohibition of Discrimination against Persons with Disabilities,
prepared by Prof. Dr. Jovica Trkulja, Prof. Dr. Branko Raki¢ and Dr. Damjan
Tati¢ (Faculty of Law, University of Belgrade / National Organization of Per-
sons with Disabilities of Serbia / Sluzbeni glasnik, Belgrade, 2012).

Eleven years later, the University of Belgrade Faculty of Law, with the
support of the UN Agency for Gender Equality and Women’s Empowerment
UN Women, organized the conference “Gender (in)equality of persons with
disabilities” The conference was held under the auspices of the scientific pro-
ject “New Quality in Education for Gender Equality — Strategic Partnership
for the Development of Master's Study Program Law and Gender (LAW-
GEM)”, which is being implemented by the University of Belgrade and the
Universities in Saarland (Germany), Cadiz (Spain) and Orebro (Sweden), as
well as the Italian University LUMSA. The key task of the researchers in this
project is to establish the study program for the master’s academic studies
“Law and gender”, while other tasks are related to the publication of a text-
book, which contains texts for all mandatory and optional courses of the new
study program, the establishment of a legal clinic for gender equality, estab-
lishment of an online platform for lifelong learning about gender equality,
and the creation of a questionnaire for the empirical research of the views of
lecturers on the most important aspects of gender equality.

Bearing in mind how important the risk of intersectional discrimination
against women and girls with disabilities is to the creation of conditions for ef-
fective implementation of the principle of gender equality, the University of Bel-
grade Faculty of Law organized a conference dedicated to this issue. The Scien-
tific Committee of the conference consisted of: Prof. Dr. Dragica Vujadinovi¢
(University of Belgrade Faculty of Law), Prof. Dr. Ivana Krsti¢ (University of
Belgrade Faculty of Law), Prof. Dr. Ljubinka Kovacevi¢ (University of Belgrade
Faculty of Law), Ana Pavlovi¢, Ph.D. candidate (University of Belgrade Faculty
of Law), Prof. Dr. Thomas Giegerich (Universitit des Saarlandes — Europa Insti-
tut), Dr. Mareike Frohlich (Universitit des Saarlandes — Europa Institut), Prof. Dr.
Marco Evola (Libera Universita degli Studi Maria Ss. Assunta di Roma/Palermo),
Prof. Dr. M2 Isabel Ribes Moreno (Universidad de Cddiz — Facultad de Ciencias
del Trabajo) and Prof. Dr. Susanne Strand (Orebro universitet — Institutionen for
juridik, psykologi och socialt arbete). Representatives of several associations of per-
sons with disabilities (Central Asian Forum for Persons with Disabilities, Asso-
ciation of Women with Disabilities IIloipax, Women's Foundation CERMI from
Spain, Disability Rights International, NGO “Iz kruga - Vojvodina”), as well as
students with disabilities participated in the conference, and pointed out the big-
gest problems they’re facing, especially in the field of education and employment.



Foreword XXVII

Presentations at the conference were followed by a lively discussion, concluding
that the inclusion of persons with disabilities is not going to be possible without
raising awareness of the judicial office holders, political decision makers and the
society as a whole about these issues. It was also concluded that it is necessary
to encourage lecturers and students of law schools to deal more deeply with is-
sues of intersectional discrimination, especially discrimination of persons with
disabilities.

The publication of the edited volume Ukrstena diskriminacija Zena i
devojcica sa invaliditetom i instrumenti za njihovo osnazivanje / Intersectional
Discrimination of Women and Girls with Disabilities and Means of their Empow-
erment should contribute to the achievement of some of the indicated goals.
This book offers theoretical and practical insights into issues of importance for
the legal position of persons with disabilities in general, and women and girls
with disabilities in particular. The papers included in the book will help explain
how disability and sex/gender intersect in the context of social, political and
economic processes, as well as expound on legal instruments that contribute to
the creation of conditions for effective enjoyment of human rights and funda-
mental freedoms for all. The hope remains that with the publication of this ed-
ited volume, a firm step forward will be made in the efforts of the University of
Belgrade Faculty of Law to improve the visibility of intersectional discrimina-
tion, and to contribute to its solution by systematizing the existing knowledge
in this field, as well as through methodological innovations and consideration
of a multitude of topics from all of the basic legal disciplines and some other
scientific disciplines. We are also hoping that the contributions published in the
edited volume will inspire other scholars to consider disability as an analytical
category and to include it in their research on a regular basis.

The articles are grouped into ten chapters, with a different number of ar-
ticles within each chapter. In a sense, this reflects the incidence and prevalence
of discrimination against women and girls with disabilities in certain segments
of social relations. At the same time, all the articles together form a whole, since
they are connected thematically, and are aiming towards the same goal - a criti-
cal assessment of the content and limitations of the relevant regulations and pub-
lic policies and measures undertaken to establish essential equality in society.

The edited volume starts with the paper by Dr. Dragica Vujadinovi¢, Full Pro-
fessor of the University of Belgrade Faculty of Law, which is dedicated to the theo-
retical and methodological assumptions of a critical analysis of gender-based dis-
crimination in the general sense and related to women and girls with disabilities.
The authoress explores the concept of disability, as well as the place of the inter-
sectional approach in feminist work on gender equality. Special attention is paid to
the critical deconstruction and overcoming of intersectional discrimination, while
pointing out the necessity of adopting an inclusive intersectional approach to gen-
der justice and justice for people with disabilities in democratic societies.

Our book has been enriched with several papers in the field of human
rights law and anti-discrimination law, starting with the contribution entitled
“Protection of women with disabilities in the anti-discrimination law of the Eu-
ropean Union’, written by Full Professor of the University of Zagreb Faculty of
Law Dr. Ivana Grgurev. The authoress starts from the premise that persons with
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disabilities are not adequately protected from discrimination in the EU law, with
low visibility of women with disabilities. This is because under the EU law, the
protection of persons with disabilities only covers their protection in the field
of employment and occupation, while the multiple discrimination of women is
only mentioned in the preambles of two directives, and the Court of Justice of
the European Union does not recognize the concept of intersectional discrimi-
nation in its judgements. At the same time, it points out the obligation of the
Court of Justice of the European Union to interpret the law of this organization
in accordance with the Convention on the Rights of Persons with Disabilities,
which, due to the implementation of the human rights model, could ensure the
protection of women with disabilities from discrimination. Consequently, the
paper carefully and accurately analyzes and critically reviews the relevant case
law of the Court of Justice of the European Union, as well as its consequences on
the position of women with disabilities in the EU labour market.

Research associate of the Institute of Comparative Law in Belgrade Dr.
Mario Reljanovi¢ devoted his paper to the obligations arising from Article 6
of the Convention on the Rights of Persons with Disabilities. More precisely,
it is about the obligations that the states take on regarding the multiple dis-
crimination of girls and women with disabilities, bearing in mind that Dr.
Reljanovic¢’s research is limited to their discrimination in education and em-
ployment. Namely, the author considers these fields indicative of good and
bad practices, as well as systemic and structural discrimination. In this sense,
the paper examines the necessity of proactive actions by the states and intro-
ducing sanctions for multiple and intersectional discrimination against girls
and women with disabilities. This is followed by a review of the states’ obliga-
tions to build a solid legal framework for protection against discrimination
and to act with measures aimed at increasing the visibility and achieving the
factual equality of girls and women with disabilities.

The implementation of the Convention on the Rights of Persons with
Disabilities was also analyzed by Dr. Damjan Tati¢, legal advisor to the Na-
tional Organization of Persons with Disabilities of Serbia and former Vice-
president of the Committee for the Rights of Persons with Disabilities. Dr.
Tati¢ devoted his paper to the recommendations that this supervisory body of
the United Nations sent to the Republic of Serbia in 2006, regarding the posi-
tion of women and girls with disabilities. The author particularly discussed
the issue of acting on the recommendations of the Committee for the Rights
of Persons with Disabilities, and identifying concrete measures that can con-
tribute to the prevention of discrimination and greater inclusion of women
and girls with disabilities in society.

Dr. Valentina Gennadyevna Mikrina, Associate Professor at the MGIMO
(U) of the Russian Ministry of Foreign Affairs (Odintsovo branch), exam-
ines the impact of multiple discrimination on the exercise of human rights by
women and girls with disabilities. This issue was discussed in the context of
the key sources of law of international origin, as well as the relevant legisla-
tion of the Russian Federation. This is just one in a series of papers offering
a more detailed insight into the legislation and case law of certain countries,
which are very valuable for comparing different solutions, and for identifying
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problems that impede the realization of human rights of women and girls with
disabilities in almost all of the European countries. Identifying these problems
and gaining insight into legal and other measures to overcome them, as well as
learning about the effectiveness of those measures, will help in finding the solu-
tions that can serve as inspiration or a template for other legislators, but also
with identifying the major obstacles that accompany the realization of human
rights by the vulnerable and marginalized individuals and groups.

Starting from the premise that the consequences of endangering and
damaging the environment hit women and girls with disabilities particularly
hard, Ljubomir Tintor, a Ph.D. student at the University of Belgrade Faculty of
Law, analyses the environmental protection regimes that take gender equal-
ity into account. More specifically, these are the climate change, biodiversity
and desertification regimes. They were analyzed in this paper from the per-
spective of disability as well as the principle of gender equality, with special
reference to relevant international instruments. Importance of this paper is
reflected in the fact that the author made useful de lege ferenda proposals
for improving the position of women and girls with disabilities, especially in
terms of overcoming the harmful effects of climate change.

Ljubomir Tintor’s paper also deals with forced migrations (due to the
harmful effects of climate change), but a proper evaluation of the position of
women and girls with disabilities has to include a comprehensive assessment
of the position of women and girls in mixed migration flows. The paper writ-
ten by Bojan Stojanovi¢, Bogdan Krasi¢ and Zoran Stojanovic from Belgrade is
dedicated to this issue, as they exhaustively analyzed the rights of female asy-
lum seekers, refugees and migrants with disabilities. It has been proven that
the aforementioned persons represent one of the most vulnerable groups,
whose position has been further aggravated by the Covid-19 pandemic.

Ivana Nikoli¢, a Ph.D. student at the University of Belgrade Faculty of Law
presents in her contribution the results of research related to international in-
struments that can facilitate the prohibition of forced sterilization of women
and girls with disabilities. As this tool of systemic discrimination of marginal-
ized groups is still used in practice, the authoress explains the reasons behind
such actions, as well as the fundamental problems that are causing it. The paper
then continues with the research into the inability of international law to eradi-
cate forced sterilization, and proposes measures to establish alternatives.

The part of the edited volume that is closely devoted to human rights is
rounded off by two papers written by young authors who researched the pro-
tection of the rights of women and girls with disabilities, in special adminis-
trative proceedings before the ombudsman, as well as in court proceedings.
Vasilije Markovié, a Research Assistant at the Institute of Comparative Law in
Belgrade, writes about the role of the ombudsman in fighting intersectional
discrimination against women with disabilities. The advantages of this legal
instrument are flexibility and wide range of actions of the ombudsman, and
the key proposal for its improvement is to have a single, integrated institu-
tion that would provide protection against discrimination on all prohibited
grounds. This proposal has been formulated upon detailed analysis of the
problem of establishing an appropriate comparator in intersectional discrimi-
nation, as well as upon analysis of solutions in the Swedish and Croatian legal
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systems, and a detailed consideration of the legal framework and case law of
the Commissioner for the Protection of Equality in the Republic of Serbia.

On the other hand, the paper of Milica Midzovi¢, a Teaching Assistant
at the University of Pristina with a temporary seat in Kosovska Mitrovica
Faculty of Law, deals with the marginalization of women with disabilities in
the judicial system of the Republic of Serbia. By ratifying a series of interna-
tional conventions, the Republic of Serbia undertook to provide everyone on
its territory with all the needed protection against discrimination, while the
main obstacles to the effective realization of judicial protection of the right to
equality are, in the opinion of the authoress, related to the length of the court
proceedings, the lack of trust in the courts, and insufficient training and in-
sensitivity of judges to discrimination. This is accompanied by the lack of in-
formation of persons with disabilities about the possibility of obtaining judi-
cial protection against discrimination, as well as the inaccessibility of courts.

The third part of the edited volume is dedicated to civil and family law. In
this part, Prof. Dr. Katarina Dolovic¢ Boji¢ and Doc. Dr. Snezana Dabic Nikicevi¢
from the University of Belgrade Faculty of Law analyse the position of persons
with disabilities in the field of legal capacity (legal agency). This traditional,
although very much current topic is viewed from the position of possible dep-
rivation of legal capacity, as well as from the position of providing legal aid
(assistance) to adults. One of the reasons for writing this paper is the upcom-
ing incorporation of solutions and ideas from the Convention on the Rights of
Persons with Disabilities into the legislation of the Republic of Serbia, through
amendments to the Family Law. The authors point to the presumed reasons for
the changes, but also to the expected legal consequences and results, with argu-
ments for the different interpretations found in literature.

Associate Professor of the University of Belgrade Faculty of Law Dr. Uros
Novakovié investigates the problem of domestic violence from the perspective
of women with disabilities. At the same time, the author opted for a multi-
disciplinary approach, and considered the problem in question from the per-
spective of the criminal, family and labour law. The research sample includes
sources of law of international origin, as well as sources of law of the Republic
of Serbia. The paper emphasizes the breadth of the spectrum of behaviour
that can be used to establish domestic violence over women with disabilities.
Also, all the major obstacles that women with disabilities face in terms of
using the safe house accommodation have been identified - from the inacce-
ssibility of these facilities to the absence of sign language interpreters.

The edited volume also contains two papers on company law, since im-
portant instruments for empowering women with disabilities can be found in
this field. Dr. Nebojsa Jovanovi¢, Full Professor at the University of Belgrade
Faculty of Law, meticulously analyzed the legal position of companies for em-
ployment of persons with disabilities in the Republic of Serbia. This issue is
analysed both from the perspective of the legal regime of company creation,
legal form and activity, as well as from the perspective of the economic privi-
leges these companies enjoy, especially in the form of state aid. This includes
a comparison of the legal position of companies for employment of persons
with disabilities with the position of other employers who have the obligation
to hire persons with disabilities, but do not have the same privileges.
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The establishment of social enterprises can contribute to the empow-
erment of women with disabilities, which is why Tijana Kovacevi¢, Ph.D.
student at the University of Belgrade Faculty of Law, analyzed the key legal
aspects of employing people with disabilities in social enterprises. This in-
cluded the advantages and disadvantages of the development of the so-called
third sector, as well as similarities and differences between social enterprises,
on the one hand, and “traditional” enterprises and other legal entities, on
the other hand. This gives an insight into the manner and conditions under
which social enterprises contribute to the creation of jobs, as well as the man-
ner in which they support and/or substitute the welfare state, especially with
regard to issues related to social protection.

The edited volume also includes several papers that analyse the employment
and work of women with disabilities, including the difficulties they traditionally
face when seeking and maintaining employment, as well as difficulties with ad-
vancement in their professional careers. Dr. Ljubinka Kovacevi¢, Full Professor at
the University of Belgrade Faculty of Law, examines the risk of discrimination
against persons with disabilities in the world of work, their employment models
(shelterted employment, open market employment with or without reasonable
accommodation, and quotas for employment of persons with disabilities) and
the combination of negative stereotypes related to disability and negative gender
stereotypes that accompany the employment and work of women with disabili-
ties. A part of this paper is dedicated to the fundamental concepts of interse-
ctionality, as well as the definition, regulation and comprehension of intersectio-
nal discrimination, and the challenges with implementation of the intersectional
approach in law. In her paper, Prof. Dr. Kovacevi¢ reviews the advantages and
challenges of implementing the intersectional approach in labour law, and con-
cludes that accepting this approach could help with the efforts to improve the
employability and working conditions of women with disabilities. At the same
time, the paper points out the difficulty of establishing a comparator in intersec-
tional discrimination, as well as the fact that the concept of intersectionality is
somewhat vague, making it impossible to establish a clear scope of application
of anti-discrimination legislation, or the intensity of its impact on social rela-
tions. Finally, the authoress points to the proactive duties of public authorities
and employers aimed at promoting equality, and to social dialogue, as powerful
instrument for preventing intersectional discrimination.

Dr. Lazar Jovevski, Full Professor at the “Ss. Cyril and Methodius” Uni-
versity “Tustinianus Primus” Faculty of Law, devoted his paper to issues re-
lated to the position and treatment of women at work and in employment
relationships in general, as well as the position and treatment of women with
disabilities. In addition to the legal analysis, the research of Prof. Dr. Jovevski
includes wider social, psychological and ethical issues in relation to the di-
lemma of whether women are a special group in the world of work or are
completely equal to men. The author also analyses the need for special dou-
ble protection of women with disabilities in the labour market.

The position of women with disabilities on the labour market was also
analysed by the University of Cadiz Professor Dr. Thais Guerrero Padron. The
authoress paid special attention to the issue of integration of women with dis-
abilities into the labour market in Spain, which was viewed through the prism
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of the findings of the United Nations Committee on the Rights of Persons
with Disabilities regarding compliance of Spanish legislation and case law
with the Convention on the Rights of Persons with Disabilities. It was con-
cluded that in Spain, the concept of disability and the treatment of disability
at the political and legal level were developed in parallel with the change of
approach to disability at the international and European level, together with
the affirmation of the genderization of the disability policy. Furthermore, the
paper carefully analyzes recent legal measures adopted in response to the
findings of the Committee on the Rights of Persons with Disabilities, with
delicate consideration of their actual effectiveness in such a peculiar labour
market as the Spanish one. This includes a review of the Law 15/2022, of
July 12, 2022, which introduced the concept of intersectional discrimination
against women with disabilities into the Spanish law.

Associate Professors at the Cadiz University Dr. Vanesa Hervias Parejo and
Dr. Francisca Bernal Santamaria wrote a paper dedicated to the discrimination
of young women with disabilities in the labour market. This topic was analysed
from the perspective of intersectionality, based on the idea that the position
of young women with disabilities cannot be understood or explained by only
taking into account the gender perspective, and that it is necessary to articulate
multiple variables that are interconnected and reproduced through their mu-
tual relationship. These issues were discussed in the light of the relevant norms
and public policies in Spain, as well as from the point of view of feminist social
work. Special attention in the research was paid to the influence of the fam-
ily environment and strategies for reconciling personal, family and professional
life on the training and employment of women with disabilities.

The position of women with disabilities in the Spanish labour market is
also discussed in the paper of the Cadiz University Professor Dr. M. Isabel
Ribes Moreno. The main focus of the paper is the wage discrimination, where
Spain and other EU Member States were included in the sample. It also in-
cludes valuable analysis of the initiatives for adoption of the Minimum Wage
Directive in the European Union and the Pay Transparency Directive. These
initiatives were analysed in relation to the earnings of women with disabili-
ties. In addition, the authoress offered suggestions for improving the situa-
tion in Spain and the European Union. Her conclusions are convincingly il-
lustrated by statistical data on the unemployment rate, employment rate and
activity rate in the European Union, while highlighting the problems related
to the absence of reliable and comparable statistics, which is crucial for com-
plete understanding of the real impact of disability on wages.

Dr. Valentina Franca, Associate Professor of the University of Ljubljana
Faculty of Public Administration and Adrijana Mitri¢, Teaching Assistant at the
University of Ljubljana School of Economics and Business investigate the prob-
lem of workplace violence by third parties. Their research included employees in
public institutions for higher education in the field of social sciences in Slovenia,
with special attention paid to employed women with disabilities. This paper of-
fers insight into the way workplace violence by users of the employer’s services is
regulated in international and Slovenian law, and gives proposals for the protec-
tion of vulnerable categories of employees from third-party violence.
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The group of papers dedicated to the labour law aspects of the position
of women with disabilities was enhanced by the paper “The role of trade un-
ions in tackling multiple and intersectional discrimination of women with
disabilities”, written by Dr. Tijana Ugarkovi¢ and Marko Jovi¢ from Belgrade.
The paper examines the intersection of disability and gender in the field of
labour law and social security law. It delves into the importance of connecting
associations of persons with disabilities with trade unions, which, although
not recognized in the Convention on the Rights of Persons with Disabilities,
do have a mechanism for social dialogue, most effectively realized in practice
through the principle of participation. The authors skilfully point out that all
citizens must participate in achieving social change concerning equality, and
that the special responsibility lies with the state and with the social partners.
Also, it wouldn't be possible to achieve transformative equality without the
trade unions, nor to strengthen social solidarity or participatory democracy.

The paper written by Dr. Mila Petrovié, Assistant Professor at the “Union”
University Faculty of Law in Belgrade, offers the results of the research into the
legal position of employees whose disability was caused by workplace injury or
by occupational disease, with notable reference to Serbian law. This research
problem deserves special attention, considering that in the Republic of Serbia,
persons with limited capability for work have a disadvantageous position on the
labour market, but are also denied benefits from the pension and disability in-
surance. Special attention in the research has been devoted to women with dis-
abilities that were caused by occupational risks during the Covid-19 pandemic.

Jovana Raji¢-Cali¢, Research Assistant at the Institute of Comparative Law
in Belgrade, examined the issue of discrimination against girls and women with
disabilities in the fields of education and employment, since discrimination in
the field of education often “spills over” into the field of employment. There-
fore, the problems of unemployment and poverty of women with disabilities
can be explained, among other things, by their insufficient education, i.e., the
lack or obsolescence of knowledge, skills and abilities, due to discrimination of
persons with disabilities in the field of education, as well as by the mismatch
between the education system and the demands of the labour market. In this
regard, it is important to note that girls and young women with disabilities drop
out of primary and secondary school more often, but also less often graduate
from colleges than boys and young men with disabilities, who are much more
often encouraged to look for work, while girls and women with disabilities are
more often directed towards the social benefits.

Gender stereotypes that accompany the work of women with disabilities,
as well as women in general, are often related to the difficulties of harmo-
nizing professional and family duties. This is particularly serious for women
with disabilities, especially when we take into account the difficult access to
child care services, as well as the fact that such services are often expensive,
so even when they do exist, they do not facilitate the integration of women
with disabilities into the labour market. Also, mothers with disabilities often
face the prejudice that they are not capable of being good parents, which can
further deter them from using assistance services, for fear that their child will
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be taken away from them. Some of these problems were pointed out by Mina
Kuzminac, Teaching Assistant at the University of Belgrade Faculty of Law.

These studies are accompanied by research into key social security law as-
pects of the position of women with disabilities. Dr. Filip Boji¢, Assistant Pro-
fessor at the University of Belgrade Faculty of Law, analyses the place of women
with disabilities in the pension and disability insurance system. This includes
the research of the conditions for exercising the right to old-age and disability
pensions, in particular the conditions concerning the minimum length of in-
surance, since unemployment or intermittent participation in the labour force
prevent women with disabilities from contributing equally to the financing of
pension and disability insurance. On the other hand, women with disabilities
who meet the conditions for exercising the right to these benefits encounter
the problem of their modest amount, since unequal pay for men and women
for the same work is reflected in the amount of the pensions. In this sense, the
author makes several de lege ferenda proposals for improving the protection
of women with disabilities against the risk of old age, disability or death of a
family member, both within the framework of mandatory social insurance and
through their participation in voluntary pension funds.

There are three papers in the edited volume dedicated to the (formal and
informal) care of persons who are dependent on the care provided by others,
since persons with disabilities may need a whole range of services in the field
of healthcare and social protection, which can be provided either at home or
in institutions. The topicality of this research is conditioned by the increase
in the number of people who, due to old age, illness and disability, need help
for normal functioning. Dr Marija Dragicevié, Assistant Professor at the Uni-
versity of Ni§ Faculty of Law, provides a critical review of the system of long-
term care in the EU Member States, as well as in the Republic of Serbia. This
research is very valuable because of the author’s proposals to improve the
Serbian long-term care system, since exercise of the relevant rights is accom-
panied by a series of problems and challenges, as long-term care hasn’t been
set up as a separate branch of social insurance, and because various forms of
informal assistance exist. Consequently, a more skilful balancing between in-
stitutional and non-institutional support, between material and non-material
aid, and between activities at the national and local level is suggested.

This is followed by two papers examining family (informal) caregiving,
which is discussed in the light of the principles of solidarity and equality, with
special reference to gender equality, since women regularly appear as family car-
egivers. Dr. Sanja Stojkovi¢ Zlatanovié, Research Fellow at the Institute of Social
Sciences in Belgrade, investigates the possibilities for the reconceptualization of
family (informal) caregiving in the period after the pandemic, using the examples
of Japan, Germany and Sweden, as countries where the position of family car-
egivers has been legally regulated. Based on these insights, proposals were formu-
lated for regulating the position of caregivers in the labour and social security law
of the Republic of Serbia. Special attention in the research has been devoted to
the challenges of recognizing, realizing and protecting the basic labour and social
rights of vulnerable social groups, taking into account the limitations of the mod-



Foreword XXXV

ern social security system in the process of adapting to changed circumstances in
the world of work and society in general.

The paper written by Kristina BalnoZan, Senior Judicial Associate for the
Basic Court in Pancevo, deals with the issue of family (informal) caregiving. The
author deals with the problem of unpaid work of women related to the care of
persons with disabilities, as well as other family members who are dependent on
the care provided by others, and in the light of the premise that effective protec-
tion of persons with disabilities presupposes the provision of appropriate support
to the caregivers. The author also analyses the impact of the crisis caused by the
Covid-19 pandemic on the regulation of the position of caregivers, since the cri-
sis, besides causing more negative consequences, also influenced the increased
interest in informal care. In this sense, the necessity of designing and implement-
ing a series of labour law and social security law mechanisms of importance for
preserving and improving the skills and abilities of caregivers, and for ensuring
their economic and social security, has been pointed out.

A separate chapter in the edited volume has been dedicated to tax law,
since the position of persons with disabilities in the tax system is important
for prevention of intersectional discrimination. The ability-to-pay principle
mandates the assessment of the tax burden in proportion to the taxpayer’s eco-
nomic capacity, which is why tax systems should take into account the impact
that disability can have on the taxpayer’s economic capacity. The same applies
to the taxpayer’s economic capacity of persons who provide care and financial
support to disabled family members. Dr. Teresa Pontén Aricha, Associate Pro-
fessor at the Cadiz University Faculty of Law, investigated this issue in light
of the personal income tax regulations in Spain, and detailed its contribution
to preventing double discrimination of women with disabilities. In this sense,
important proposals were made for the improvement of legal solutions in this
tield, with the aim of achieving full equality in the tax system.

The aforementioned issue was also considered from the perspective of the
tax system of the Republic of Serbia, in the paper written by Lidija Zivkovic,
Teaching Assistant at the University of Belgrade Faculty of Law. The authoress
examines the ability of the Serbian tax system to take into account the impact
of disability on the taxpayer’s economic capacity, as well as on the economic
capacity of taxpayers who provide care and financial support to persons with
disabilities. This included an assessment of the broader tax related legal frame-
work from the point of view of the needs of persons with disabilities, as well
as individual tax related legal provisions specifically intended to improve the
(economic) position of these persons. Importance of the results of this research
lies in the fact that the insensitivity of the creators of the Serbian tax policy to
the needs of citizens who are economically disadvantaged due to their gender,
disability or other personal characteristics is pointed out.

Although the issue of employment quotas for persons with disabilities
had already been discussed in several papers in the chapter of the edited vol-
ume devoted to the labour law and employment policy, a proper understand-
ing of this problem requires that it be considered from the perspective of law
and economics. The paper of the National Coordinator of the International
Labour Organization in the Republic of Serbia Dr. Jovan Proti¢ is dedicated to
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the effectiveness of the quota system for the employment of persons with dis-
abilities in the Republic of Serbia. The author doesn’t only analyze the ability
of employment quotas to increase the employment rate of people with dis-
abilities, but also the effectiveness and economic aspects of employment quo-
tas in general. The results of the research are significant for understanding
the position of persons with disabilities, since the quota system enables the
integration of these persons into the labour market, primarily thanks to the
increase in labour supply, the reduction in expenditures for social transfers
and the increase in GDP per capita. We believe that the readers of the Edited
volume will find the author’s suggestions for improving the legal framework
towards ensuring greater effectiveness of employment quotas for persons
with disabilities, that is, ensuring their greater employment, useful.

Although protection of persons with disabilities under the criminal law is
the last resort (ultima ratio), it has to be considered to get a full understanding of
the legal position of women and girls with disabilities. It is from this perspective
that the Full Professor of the University of Belgrade Faculty of Law and Judge
of the Constitutional Court of Serbia Dr. Milan Skulié, and Associate Professor
at the same faculty Dr. Vanja Bajovié, decided to investigate the key aspects of
sexual abuse against women with disabilities in Serbian criminal law and case
law. This included a meticulous consideration of the features of the criminal of-
fence of sexual abuse of a helpless person, as well as the possibility to redefine
it in accordance with The Council of Europe Convention on Preventing and
Combating Violence against Women and Domestic Violence (Istanbul Conven-
tion). This research seems significant due to the fact that women with disabili-
ties are often exposed to various forms of abuse, including sexual abuse, but that
the official statistics related to reporting and conducting criminal proceedings
for the crime of sexual abuse of a helpless person are defeating. On the other
hand, it was pointed out that the Criminal Code of the Republic of Serbia de-
fines the criminal offense of sexual abuse of a helpless person, in correlation
with the criminal offense of rape, as non-consensual sexual acts. Therefore, the
basic feature of this criminal offense is exploitation of the victim’s helplessness,
which threatens to incriminate voluntary sexual relations of persons who are
considered “helpless”. It's important to point out that Family Law classifies sexual
relations with a helpless person as a form of domestic abuse. Voluntary consent
of persons with disabilities has also been critically re-examined, as they often
have no other option but to agree to the sexual abuse, in fear of consequences of
refusal and due to their dependent position on the perpetrator.

The complex issue of sexual offenses committed against women and girls
with disabilities is discussed in depth by Dr. Natasa Mrvi¢ Petrovi¢, Full Profes-
sor and Principal Research Fellow at the Institute of Comparative Law in Bel-
grade, and Dr. Dragan Obradovi¢, Research Associate and Judge of the High
Court in Valjevo. Their paper cites solutions from German and Slovenian law,
and emphasizes the relevance of the provisions of the Istanbul Convention. In
addition to the key substantive legal issues, the paper also illuminates sensitive
points of the procedure in which the victims are persons with disabilities, es-
pecially persons with mental disorders. Namely, women and girls with disabili-
ties face a high risk of sexual violence, and they encounter numerous difficul-
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ties in terms of obtaining criminal protection. The authors, therefore, analyze
the crucial obstacles in criminal prosecution and trial, and indicate the need for
changes in the approach to regulating crimes of sexual violence (rape and forced
intercourse with a helpless person). Changes in criminal legislation can, how-
ever, improve the protection of sexual integrity of women with disabilities only if
they are accompanied by changes in the social approach to this group of people.

Aleksandar Stevanovié, Research Associate at the Institute for Criminological
and Sociological Research in Belgrade, analyzed the position of persons with dis-
abilities in the criminal justice system. The author considered the legal and crimi-
nological aspects of this issue, and identified material and procedural provisions
of the criminal legislation that can lead to indirect discrimination of persons with
disabilities. He also analyzed the content of major criminological theories, the
current paradigm of anti-criminal reaction, as well as the practical application of
the criminal justice mechanism in case of persons with disabilities.

As the roots of discrimination against women with disabilities are found,
among other places, in the ideological and value systems established by re-
ligions, especially the traditional ones, Dr. Branko Raki¢, Full Professor at
the University of Belgrade Faculty of Law devoted his paper to the Christian
(East and West), Islamic and Jewish views of women and persons with dis-
abilities, both within the organizational structure and activities of the church
and religious communities, and society in general. The author cleverly con-
cludes that the views of the so-called Abrahamic religions about the position
of women and persons with disabilities in the context of implementation of
religious rules as state rules or the influence of religions on the construction
of state legal systems — must be analyzed through the historical conditions in
which these religions originated and developed. In addition, it is necessary to
take into account the essence of their teachings, i.e. the fact that the so-called
Abrahamic religions are the religions of love, mercy and equality.

Finally, the readers of the Edited volume have the opportunity to get to
know the results of the research of the position of women and girls with dis-
abilities from the sociological perspective. The paper written by Gordana Ra-
jkov, who unfortunately passed away in 2022, and Sanja Nikolin, offers the
results of the research of participation of persons with disabilities in political
life. This important issue was examined in the light of elections held in the
Republic of Serbia during the Covid-19 pandemic, with the analysis of pan-
demic impact on the behavior of persons with disabilities in Serbia as voters
and more generally, as active citizens. The authors suggest urgent short- and
medium-term measures for eliminating irregularities in the legal system, as
well as measures for the improvement of polling stations’ accessibility and
safety. This particulary included proposals concerning inclusion of alterna-
tive voting methods and inclusive legal reform.

Mila Dordevié, Teaching Assistant at the University of Belgrade Faculty of
Law, discusses the issue of accessibility of cities in the Republic of Serbia for
women with disabilities. This issue was investigated from the perspective of
social sustainability, as a concept that presumes full integration of all residents
of a territory, regardless of their individual characteristics. In this sense, the
interaction between gender and disability in relation to the social sustainability



XXXVIII Ukrstena diskriminacija / Intersectional discrimination

of cities was examined, especially taking into account the safety of women and
persons with disabilities and their opportunities for movement within cities.

The work of Dr. Filip Miri¢ from Ni§ draws attention to the real problems
of people with disabilities, especially regarding their adaptation in the social en-
vironment. The author clearly points out the key problems and gives his opinion
and recommendations for how to overcome them or mitigate their impact. In
addition to the scientific value, Dr. Miri¢s findings also have a practical value, be-
cause almost all issues of importance for successful communication with persons
with disabilities have been considered. This paper is particularly valuable because
it provides ideas for further extensive scientific research on a sample that would
include a significant number of people with different forms of disability.

Pavle Novevski, a trainee lawyer from Belgrade, analyzes the role of the
media in the field of discrimination against women and girls with disabilities,
since the media play an important role in shaping modern society, primarily by
influencing the creation of ideas and determining what is acceptable in a soci-
ety and what isn't. Visibility in the media has therefore become a presumption
of overall visibility, which is why the author points out that the media, as a rule,
do not provide visibility to the marginalized and vulnerable groups. Therefore,
the paper analyzes the role of the media in the discrimination of women and
girls with disabilities from both the Serbian and international perspective. The
author’s findings are illustrated by the media image of women with disabilities,
with a focus on the (lack of) space that is given to their presence and their
voice; the author also provided useful suggestions to improve this situation.

The editors of the Edited volume owe their deepest gratitude to the authors
for their enthusiasm, for their great effort and for the excellent papers that en-
riched our collection. Having in mind the importance of participation in creat-
ing a truly inclusive society, some of the authors are persons with disabilities.
Also, some of the authors are Ph.D. students. This gives us great pleasure, espe-
cially because of how important it is to sensitize young people regarding preven-
tion of discrimination of persons with disabilities and because of how important
it is to get them accustomed to noticing research problems in this field.

Distinguished reviewers of Edited volume and distinguished reviewers
of papers from Bosnia and Herzegovina, Montenegro, Italy, Mexico, Poland,
Portugal, Republic of Srpska, North Macedonia, Slovenia, Serbia, Croatia
and Spain made significant contributions to the published papers. Their
hard work, helpfulness and appropriate and encouraging suggestions were
very valuable. Without their contribution, the papers in our Edited volume
wouldn’t have been as good, for which we would like to express our deepest
gratitude.

We owe our deepest gratitude to the Publishing Centre of the University of
Belgrade Faculty of Law for selfless support during the preparation and publi-
cation of this edited volume. Also, we would like to thank our dear colleagues
from the publishing studio “Dosije” for a successful and beautiful collaboration.

Prof. Dr. Dragica Vujadinovi¢
Prof. Dr. Ljubinka Kovacevi¢
Prof. Dr. Marco Evola
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THEORETICAL FRAMEWORK FOR
CONSIDERING INTERSECTIONAL
DISCRIMINATION OF WOMEN AND GIRLS
WITH DISABILITIES”

Abstract

Persons with disabilities deserve the same treatment by the state and soci-
ety as all other citizens, as well as special care for their physical and/or mental
health problems, in order to get the equal concern and respect for their human
dignity. People with disabilities have human rights that they are entitled to en-
joy on an equal basis with non-disabled people. However, persons with disabili-
ties remain mostly invisible in law and political/social/economic developmental
strategies at the international, European, and national levels, as well as in all
spheres of social life. The medical model of disability as illness must be replaced
with the social model of inclusion, which critically reconsiders the reduction of
disability to illness and weakness/disadvantage. The social model of disability
criticizes the isolationist treatment of persons with disabilities as created by so-
ciety, and pledges to change society in that regard. The social model of disability
emphasizes the full inclusion of persons with disabilities in the social, politi-
cal, economic, and cultural life, as well as the removal of physical, social, legal,
political, and attitudinal barriers that prevent persons with physical or mental
impairments from taking an active part in social life, on an equal footing with
all other social subjects.

The introductory part will outline the basic categorical apparatus and clar-
ify the sense, content, and importance of addressing the intersectional context of
combined gender-based and able-based discrimination. The first chapter is de-
voted to the theoretical-methodological assumptions of critical analysis within
feminist disability studies of gender-based discrimination in general, particular-
ly discrimination against disabled women and girls. The second chapter focuses
on the concept of disability, attempting to differentiate its traditionalist meaning
within social theory and practice from its critical deconstruction within feminist
disability studies. The third chapter explores the meaning of the intersectional
approach within feminist considerations of gender equality/ gender justice, with

*  This article is the result of scientific research activities within the Strategic Project of the
Faculty of Law University of Belgrade for 2022, under the title ,Contemporary Prob-
lems of the Legal System of Serbia’, subtheme: The Rule of Law, Democracy and Human
Rights.
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an emphasis on intersectional discrimination against female persons with dis-
abilities/ disability justice. The main focus is on the critical deconstruction and
overcoming of intersectional discrimination, and its embeddedness in multiple
and mutually overlapping power relations. The fourth chapter expands on the
content, insights, and theoretical-methodological framework of feminist disabil-
ity studies. The concluding remarks emphasize how democratic societies must
take an inclusive and intersectional approach to gender justice and disability
justice in their efforts to promote and achieve social justice.

Key words: Disability; Discrimination; Power relations; Gender justice; Dis-
ability justice.

I INTRODUCTION

This paper’s theoretical aim is to highlight how the discrimination of fe-
male persons with disabilities as well as of all persons with disabilities con-
tinues to go unnoticed. In other words, the aim is to use feminist disability
studies to deconstruct the power relations inherited in different grounds of
discrimination against all disabled vulnerable groups, particularly disabled
female persons (the case in which patriarchal power relations overlap with
economic, political, and cultural power relations). The practical and politi-
cal aim of this paper is to highlight the importance of fighting against mul-
tiple forms of discrimination against female persons and all persons with
disabilities, fighting against power relations in the context of intersectional
discrimination, and to advocate for the protection of the human rights and
dignity of these vulnerable groups. Feminist disability studies have critical
and deconstructing theoretical aims, as well as activist and practical aspira-
tions. Feminist disability studies shed light on intersectional discrimination
and its embeddedness in power relations, and inform policymakers about the
roots of discrimination and ways to overcome and improve the real living
conditions of female persons and persons with disabilities. Critical disability
studies attempt to raise public awareness about the importance of viewing
female and all persons with disabilities as “normal” members of the commu-
nity, as well as to promote the social model of disability as critical for chang-
ing the dominant mindset and overcoming the marginalization and exclusion
of these vulnerable groups.

The general public, as well as the political, economic, and intellectual
elites, are not fully aware of the large number of people living with disabili-
ties. The United Nations (UN) reports that around 10 per cent of the world
population (around 700 million people) is living with disabilities, while the
World Health Organization (WHO) reports that about 15 per cent of the
world population (1 billion) is disabled, and states that this figure is increas-
ing due to population growth, medical advances, and the ageing process.! Ac-

1 UN reports about the world’s largest minority—10% of the world population. World Health
Organization (WHO) reports about 15% of the world population (see: projectasha.org).
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cording to the Organization for Economic Co-operation and Development
(OECD), disability rates are significantly higher among groups with lower
educational attainment: on average, 19 per cent of less educated people have
disabilities, compared to 11 per cent among the better educated. Persons with
lower education, persons living in poverty, children, and women are all more
vulnerable to the disability problem. In this context, the World Bank esti-
mates that 20 per cent of the world’s poorest people are living with some kind
of disability. On average, 19 per cent of less educated people have disabilities,
compared to 11 per cent among the better educated. According to UNICEF,
30 per cent of street youth have some form of disability, and the World Bank
reports that mortality for children with disabilities may be as high as 80 per
cent in countries where under-five mortality as a whole has decreased below
20 per cent. UNESCO reports that 90 per cent of children with disabilities
in developing countries do not attend school. According to the International
Labor Organization (ILO), an estimated 386 million of the world’s working-
age people have some kind of disability, while unemployment among persons
with disabilities is as high as 80 per cent in some countries. Oftentimes, em-
ployers assume that persons with disabilities are unable to work.?

Persons with disabilities have historically been subjected to egregious
human rights violations. Yet despite well-documented and widespread harm,
700 million or even as much as one billion persons with disabilities remain
largely neglected by the international laws, legal processes, and institutions
that seek to address those violations, including crimes against humanity.
Comparative studies on disability legislation show that only 45 countries have
anti-discrimination and other disability-specific laws.?

In most OECD countries, women report higher incidents of disability
than men. Generally speaking, female persons with disabilities are among
those less educated, unemployed, and more exposed to discrimination and
abuse. Women with disability are denied sexuality, but they are often sexually
abused, even more frequently than other women.*

Concerning the EU framework, according to the report of the European
Commission’s (EC) department for Employment, Social Affairs and Inclu-
sion>, “people with disabilities are more likely to be out of work and living
on low incomes than their non-disabled counterparts. They also find it more
difficult to access the goods and services that most people take for granted.
All this means that disabled people are at significant risk of poverty and so-
cial isolation... (P)articipation in the labor market represents a challenge for

2 Cited from UN Department of Economic and Social Affairs, “Disability. Factsheet on
Persons with Disabilities”, https://www.un.org/development/desa/disabilities/resources/
factsheet-on-persons-with-disabilities. html.

Ibid.
Beleza, Maria Leonor, Discrimination against women with disabilities, Strasbourg, Coun-
cil of Europe Publishing, 2003, https://rm.coe.int/16805a2al7.

5 European Commission, Employment, Social Affairs and Inclusion, “People with disabili-

ties fighting poverty and social isolation’, https://ec.europa.eu/social/main.jsp?catld=89¢f
urtherNews=yese>newsld=806&langld=en.
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many disabled people. One-sixth of the European Union’s working age popu-
lation is classed as disabled, but they struggle to find jobs. The employment
rate for disabled people in the EU is about 50% compared to 68% for the rest
of the population. And only around 20% of people with severe disabilities
participate in the labor market... Even disabled people with a higher educa-
tion are much less likely to be employed in high-level jobs than their non-
disabled counterparts. Unfortunately, social isolation is as much of a danger
as economic marginalization for people with disabilities. For example, one in
two disabled people has never participated in leisure or sporting activities.
One-third of Europe’s disabled population has never travelled abroad or even
taken a daytrip because of problems caused by inaccessible premises and ser-
vices. Even socializing is a challenge as disabled people are less likely to see
their friends and family on a regular basis compared to the non-disabled.”®

The European Disability Forum (EDF) estimates that there are 100 mil-
lion persons with disabilities in Europe, among which around one million
segregated in residential institutions.”

The mentioned report on bad living conditions for persons with disabili-
ties is from 2010. However, it seems that a systemic attempt to overcome the
obvious discrimination of persons with disabilities is still lacking in the EC
policy making. To give a recent example: in 2021, the President of the Euro-
pean Commission called for the Conference for the Future of Europe, and in
May 2022, this Conference® announced the creation of a significant number
of proposals that would lead to a more green, social, gender equality-based,
digital, and solidary future Europe. However, despite a clear focus on social
justice in these visionary proposals, the final outcomes and propositions of
this important initiative have failed to address persons with disabilities. We
could say that taking disability justice seriously is lacking here.?

Uldru and Mahlmaki'? remark critically that women with disabilities re-
main invisible in social policies related to employment. They point addition-
ally to the necessity of taking disability issues in the EU seriously: “Women
with disabilities constitute 25.9 per cent of all women in the European Union
and over 55 per cent of all persons with disabilities. There are thus more than
50 million women with disabilities in Europe, without counting those seg-

6  See European Commission, People with disabilities - fighting poverty and social isolation,
2010, https://ec.europa.eu/social/main.jsp?catld=89&furtherNews=yes&newsld=806&la
ngld=en.

7  EDE How many persons with disabilities live in the EU?, https://www.edf-feph.org/news-
room-news-how-many-persons-disabilities-live-eu/.

8 Council of the European Union, Joint Declaration on the Conference on the Future
of Europe: Engaging with citizents for democracy — Building a more resilient Europe,
https://data.consilium.europa.eu/doc/document/ST-6796-2021-INIT/en/pdf.

9  See: Alejandro Moledo and Alvaro Conceiro, ‘'The Conference on the Future of Europe
failed to address persons with disabilities', Social Europe, 31%* May, 2022, https://socialeu-
rope.eu/does-the-future-of-europe-include-disability3.

10  Marine Uldru and Pirkko Mahlmaki, ‘Unemployed, underpaid, excluded - women with
disabilities remain invisible in social policies related to employment', Social Europe, 2
December 2022, https://socialeurope.eu/making-women-with-disabilities-visible.
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regated in institutions (who are not even included in the statistics). Despite
comprising a majority of persons with disabilities, however, European so-
cial policy does not often consider women with disabilities specifically, even
though they endure lower employment and higher poverty’!!

Evidently, there are important tasks ahead for critical disability theory, as
well as states and societies in general, in terms of affirmative social policy and
political and economic decision-making aimed at creating a better life for all
persons with disability.

The disabled academic Mike Oliver!? first coined the term “social model
of disability” in 1983. Disability activism has its seeds in the civil rights move-
ment of the late 20th century. Until 1960s and 1970s, persons with disabilities
were mostly excluded from social life. Impacted by the civil rights movement,
persons with disabilities started to question their status of discrimination and
isolation, and to ask for a change in the societal and attitudinal treatment of
disability, subsequently developing a social approach to disability.

The fact is that persons with disability are still socially invisible and ex-
cluded. It is also a fact that even feminist thought, which has deconstruct-
ed gender-based discrimination through its various streams, does not pay
enough attention to issues of disability and the complex spectrum of discrim-
ination faced by female disabled persons.

The social model of disability!? insists on the social inclusion of persons
with disabilities, and argues that society has created the content and meaning
of disability, i.e. a stereotypical, stigmatizing, and prejudiced understanding
of disability. In contrast to the medical model of disability'4, which holds that
people are disabled because of their impairments or conditions, this view as-
serts that it is society that creates disability, because the existing barriers are
constructed by society and are not eliminated by society. “Disability isn’t some-
thing that exists inside your body or your mind. It's something that is created
by an inaccessible society”!> The social model critically considers equating
disability with illness and weakness/disadvantage, which leads to the conse-
quential isolation of those living with disability. The social model of disability
criticizes the isolationist treatment of persons with disabilities as created by
society, and pledges for a change in society in that respect. The social model
of disability focuses on the full inclusion of persons with disabilities in social,
political, economic, and cultural life, as well as removing the physical, social,
legal, political, and attitudinal barriers that prevent persons with disabilities

11 For gender-based and disability-based disparities in employment rates for women and
men with disabilities and women and men without disabilities, see https://eige.europa.eu/
gender-equality-index/2022/domain/intersecting-inequalities/disability/work.

12 Mike Oliver, 'The Individual and Social Model of Disability", presented in 1990, dis-
ability-studies.leeds.ac.uk; Mike Oliver, *The Social Model of Disability: Thirty Years on,
Disability and Society, 28(7), 1024-1028.

13 See: SENSE, What is the social model of disability?, https://www.sense.org.uk/about-us/
the-social-model-of-disability/.

14 Ibid.

15 Ibid.
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from taking an active part in society and being on an equal footing with all
other social subjects. The social model of disability differentiates the notions
of impairment and disability. According to the charity association/foundation
Sense!6, “[a]n impairment is a functional difficulty someone experiences in
their body or mind. If you have a hearing impairment, for example, you might
need sounds to be louder for you to hear them, or you may not be able to hear
them at all”!” Also: “Disability is the experience of not being able to take part
in society because the barriers you face with your impairment. For example,
if a video doesn’t have subtitles, and you can’t hear it’18 As already said, the
medical model of disability does not separate impairment and disability; what
is more, it considers disability a consequence, an outcome of an impairment,
meaning that persons have been marked with disability because of their im-
pairment and that their status of impairment defines them. Impairment as the
pre-given state of affairs determines their destiny and quality of life, making
them isolated and discriminated.

Persons with disability who take part in public activism and politicize
the issue of disability as discrimination and social exclusion based on impair-
ment engage in self-mobilization and civil society. Jenny Morris, a disabled
feminist, explains that critical feminist studies of disability have an empow-
ering role and act as a mobilizing force for persons with disability. Morris
became disabled at the age of 33, but she had already spent a decade studying
feminist theory and practice. After experiencing spinal injury and hemiple-
gia, she started reconsidering her feminist standpoint from a disability per-
spective. She immediately became aware that disability is treated as a side is-
sue within the feminist movement and among feminist activists and authors.
She even had to clarify the key differences between disability and impairment
to herself, i.e. to distinguish between the social model of disability as oppres-
sion on the one hand, and the value-free concept of impairment as one that
merely describes our body features. However, she did notice a rising interest
for the mentioned issue in the 1980s. She alone contributed to the feminist
disability theory due to the alignment between her feminist intellectual back-
ground and personally experienced disability condition. She remarked that
the “disabled people’s politicization has its roots in the assertion that ‘the per-
sonal is political; that our personal experiences of being denied opportunities
are not to be explained by our bodily limitations (our impairments) but by
the disabling social, environmental and attitudinal barriers which are a daily
part of our lives. The social model of disability has given us the language to
describe our experiences of discrimination and prejudice and has been as lib-

erating for disabled people as feminism has been for women’1

16  SENSE is the British charity association for supporting persons with disabilities, and
represents a part of Sense International, a leading global charity supporting people with
disabilities regarding their access to education, healthcare, and work. (see: sense.org.uk,
senseinternational.org.uk).

17 Ibid.

18  Ibid.

19  Jenny Morris, Feminism, gender and disability, Paper presented at a seminar in Sydney,
Australia, February 1998, 3.
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A proper understanding of the life circumstances of women and girls
with disabilities requires critical feminist legal and political theory as well as
feminist methodology, which are (or should be) enriched with an intersec-
tional approach. Critical feminist theory and methodology should be viewed
in their various versions and meanings, but there are common features to all
of these versions, all of which are related to highlighting the patriarchal roots
of gender inequality and the importance of an intersectional approach. The
fundamental theoretical and methodological presumptions will be clarified
in more detail in the first chapter. The following two chapters will be devoted
to clarifying the concept of disability, particularly gender-based disability, as
well as the meaning of intersectionality. These are crucial theoretical-meth-
odological concepts for developing a fully-fledged theoretical and methodo-
logical framework for understanding and studying gender-based disability
from a feminist perspective.

As already mentioned, the following chapter will outline the most gen-
eral theoretical-methodological framework of a feminist analysis, as the ba-
sic framework for disability consideration. The second and third chapter will
clarify the relevant discourse of disability and intersectionality. The men-
tioned three chapters will serve as a fruitful background for a more concrete
elaboration of the theoretical-methodological framework, the meaning and
content of feminist disability studies, i.e. critical studies of gender-based dis-
crimination against female persons with disabilities.

II THE THEORETICAL AND METHODOLOGICAL
FRAMEWORK FOR DISABILITY CONSIDERATION

A critical feminist theory of disability seeks to protect the human rights
of women and girls with disabilities, without excluding men and boys with
disabilities. The normative context is related to the promotion and protection
of all persons with disabilities’ full and equal enjoyment of all human rights
and fundamental freedoms, as well as respect for their inherent dignity, re-
spect for their difference, and acceptance of them as part of human diversity.
Feminist disability studies are related to the normative strategic viewpoint in
which persons with disabilities are not considered “objects” of charity, medi-
cal treatment, and social protection, but rather “subjects” with equal rights
as others, capable of claiming those rights and making decisions about their
lives with their free and informed consent, as active members of society. The
feminist disability approach is also related to the normative standpoint that
full and effective participation and inclusion are important in order to em-
power individuals and enrich society. It is also related to an epistemological
viewpoint that disability results from the interaction of persons with impair-
ments and the attitudinal and environmental barriers that prevent full and
effective participation in society on an equal basis with others, i.e. without
considering their impairment as determinant, dominant, and representative
for their personality. It is also related to the methodological-epistemological
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stance that all activities (including research) should include the participation
of persons with disabilities in line with the slogan: “Nothing About Us With-
out Us?0

A special focus of the critical feminist disability theory is on the addi-
tional gender-based discrimination of female persons with disabilities. Patri-
archal heredity has a significant impact on the status of women and girls with
disabilities, because it adds the causes and consequences of female subordina-
tion in the private life, at home and in the domestic sphere, in the family, at
work, and in all aspects of public life (the media, services, political participa-
tion, political party membership and activity, cultural life and creativity with-
in culture) to all other possible bases of discrimination and oppression. Gen-
der-based discrimination against female persons makes living conditions for
female persons with disabilities generally worse when compared with male
persons with disabilities. What is more, gender-based discrimination against
female persons with disabilities is experienced also in their relationship with
male persons with disabilities, because the male power domination within
the patriarchy has its effects in these binary male/female relations as well.
In addition, the feminist disability theory must address power relations and
their patriarchal background in the case of even stronger discrimination and
worse living conditions experienced by trans-gender and homosexual persons
with disabilities. It is worth repeating the above-mentioned methodological-
epistemological stance that all activities (including research) must include the
participation of female persons with disabilities as well as transgender and
homosexual persons with disabilities. The slogan “Nothing About Us With-
out Us” reminds researchers and feminist scholars and activists that personal
experiences of female and transgender disabled persons have to be taken into
account, and their voices must be listened to and truly heard. They them-
selves must take part in this in order to influence relevant decision-making,
and to experience their own empowerment through personal participation
in academic research, civil society activism, political participation, and the
relevant policy-making.

Understanding the general dialectics of patriarchy and emancipation
from patriarchy constitutes the first methodological layer of feminist theories,
enabling the most general logic of considering gender issues to be framed.
“When attempting to analyze the contemporary position of women, it is nec-
essary to take into consideration each concrete case of gender relations in
the context of the concrete-historically determined dialectic of patriarchy and
emancipation. This means that the mentioned mutually counterpoised civi-
lizational tendencies have been differently manifested in particular cultures,
regions, societies, social groups and social strata”!

20 Tina Goethals, Elisabeth De Schauwer and Gert Van Hove, “Weaving Intersectionality
into Disability Studies Research: Inclusion, Reflexivity and Anti-Essentialism”, Journal of
Diversity and Gender Studies, Vol. 2, No. 1-2/2015, 77-78.

21 Dragica Vujadinovi¢, “The Widening Gap Between Proclaimed Gender Equality and
Real State of Affairs In Times of COVID-19 Pandemic”, Annals Belgrade Law Review, Vol.
70, No. 4/2022, 1017-1047.
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Another methodological feminist layer points to the fact that the men-
tioned dialectics of patriarchy and its overcoming in the contemporary epoch
has been expressed differently in different societies, depending on the po-
litical order (whether it leaned toward an authoritarian or democratic one),
the dominant political culture and general cultural heredity, as well as social
class, race, culture, religion, customs, mentality. The concrete historical ap-
proach to the contradictory tendencies of patriarchy and emancipation from
patriarchy must be intersectional in the case of each individual, social group,
and referential phenomenon.??

This general level needs to be diversified by pointing out differences
among individual women and girls, because none of the particular manifesta-
tion of the mentioned contradictory tendencies affect each individual person
equally. Diversity in this context must also be viewed from a non-binary per-
spective, and women and girls must not be a priori identified based on the
mainstream binary understanding of gender; rather, critical thought must be
open for a revised approach to homosexual women and transgender persons
who identify as female.?

Even more generally, the feminist approach aims at transcending the cat-
egorical discourse based on the binary opposition of male/female, private/
public, which is typical for the Western logocentric tradition that celebrates

22 “Gender-based discrimination must be combined with other discriminatory factors, i.e.,
analyzed in the context of other relevant bases of discrimination, such as class, race, reli-
gious orientation, cultural heredity, individual and collective systems of values. This the-
oretical-methodological premise informs us that the critical analysis of gender relations
has to be intersectional always, meaning that it should recognize all mutually overlapping
discrimination factors (e.g., race, class, religion, culture) as combined with discrimina-
tion based on sex and gender. In the case of countries and regions with a stronger author-
itarian political order and/or a rigid religious and traditionalist cultural heredity, there
could be proportionally more dominant elements of patriarchy, and more difficulties for
emancipatory elements to sustain under rising suppression during any crisis. Subordina-
tion of women exists in all social classes and strata within the mentioned circumstances,
but the conditions of huge poverty, impoverishment, and hunger, as well as wars, natu-
ral catastrophes and crises, have represented additional factors of influence that have a
much greater effect on women from lower classes and strata. In short, the burden of
gender-based discrimination has been mostly manifested among individuals who have
been discriminated against in a multilayered fashion (poor, uneducated, unemployed, en-
cumbered by rigid religious and traditional norms in the private sphere, to the particular
dressing code, devoid of the right to education and work, such as Afghanistan women
under Taliban rule, economic or even personal dependence on male family members,
exposure to violence and rape with impunity, belonging to non-white races, persons with
disabilities and LGBTQ+ persons.” (Ibid).

23 “An openness for all concrete expressions of non-binary gender identities implies theo-
retical and practical readiness for understanding and protecting the equal human rights
of the vulnerable LGBTQ+ population. It has been fully opposite to the pejoratively in-
terpreted “gender ideology”, which is promoted by extreme right-wing academics and
right-wing social movements. These opponents of gender and trans-gender equality at-
tempt to derogate the principles of gender equality as well as neglect the human rights
of transgender persons and persons of different sexual orientation by designating the
struggle for their protection as a false, artificial, imposed “gender ideology.” (Ibid).
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reason and the Enlightenment. However, as Sheila Benhabib remarks, instead
of throwing aside these categories altogether, “we can ask what these catego-
ries have meant for the actual lives of women in certain historical periods,
and how, if women are to be thought of as subjects and not just as fulfillers of
certain functions, the semantic horizon of these categories is transformed.”>*
Feminist transformation of the main political categories leads to compromis-
ing the universality of ideals and delegitimizing male power.?>

There is an additional, highly important aspect of the mentioned di-
versified feminist methodology and knowledge production, and it is tied to
intersectionality. It is critical to accentuate right away that intersectionality
should not be reduced to the issue of inclusion, as in a methodological de-
mand to take into consideration all relevant features of the concrete person
with disability. If this is done, the issue of intersectionality is wrongly reduced
to identity politics. Instead, intersectionality must be understood from the
feminist perspective of deconstructing power relations that are grounded in
patriarchy, racism, the logic of capital, traditionalist habits, clerical norms,
etc., and which define the multiple forms of discrimination faced by disa-
bled persons. For example, let us consider a female person that is black, poor,
gay, and has a disability. A feminist disability analysis for this specific case of
multiple discrimination would include critical highlighting patriarchal power
relations based on gender and sexual orientation, along with racist power
relations and class capitalist power relations that critically affect her living
condition as well as social, political, cultural, and health status. Intersection-
ality must maintain its activist, mobilizing, and de-constructivist potential,
which it possessed and always should possess in critical disability studies. As
Goethals, De Schauwer, and Van Hove argue, “(p)eople have multiple roles
and identities and being members of more than one ‘group; they can simul-
taneously experience privilege and oppression. By no longer considering, for
example, ‘disability’ in isolation from other categories (gender, religion, in-
come, age, cultural background, family status, and many others), dynamic
and contradictory power dynamics become more apparent and it becomes
clear that no one social category is more important than any other. Second,
intersectionality offers us a lens through which categories are viewed as mu-
tually constituting processes. Rather than simply adding categories to one
another, intersectionality strives to understand the unique experiences and
perspectives at the intersection of two or more social or cultural categories
and positions that intertwine as complex, overlapping, interacting, and often
contradicting systems. Third, the concept of intersectionality can be used to
analyze how power and power relations are maintained and reproduced. In-
tersectionality scholars tend to look to the perspectives and experiences of

unmarked and unheard groups’?®

24  Sheila Benhabib, *On Hegel, Women and Irony', in Mary Shanley Lyndon and Carole
Pateman (eds.), Feminist Interpretations and Political Theory (1991), 130.

25  Vujadinovi¢ (2022).
26  Goethals, De Schauwer and Van Hove. op. cit., 77-78.
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Before further expanding on the theoretical-methodological framework
of feminist disability studies, disability and intersectionality need to be ad-
ditionally explained.

ITIT DISABILITY AND DISABLISM/ABLEISM

In traditional medical, social security, and legal discourses, disability is
considered a health problem, or illness, and implicitly or explicitly a disad-
vantage-, impairment-, and/or inferiority-related-feature. There are two main
models that attempt to explain disability—the medical model and the social
model. The medical one is a theoretical framework that considers disability
an undesirable medical condition that requires specialized cure and medical
treatment. The social model does not neglect the medical aspect of an im-
pairment, but it does view disability as a societally imposed limitation upon
individuals who do not have the same abilities as the majority of other peo-
ple.?’

The United Nations Convention on the Rights of Persons with Dis-
abilities defines disability as “long-term physical, mental, intellectual or sen-
sory impairments which in interaction with various barriers may hinder (a
persons) full and effective participation in society on an equal basis with
others?8

The British Council of Disabled People recently adopted a definition that
puts a stronger and more direct accent on embedded discrimination: “Dis-
ability is the disadvantage or restriction of activity caused by a society which
takes little or no account of people who have impairments and thus excludes
them from mainstream activity. (Therefore, disability, like racism or sexism,
is discrimination and social oppression)”

While the starting point for defining disability is often the characteriza-
tion of individuals’ impairments, the International Classification of Function-
ing Disability and Health (ICF) offered by the World Health Organization
(WHO) currently defines disability not as an “attribute of the individual” but
rather as a state resulting from the interaction between the person and the
environment.? Following the lead of the ICFE, scholars often divide disabili-
ties into three subgroups: physical limitations, mental health and/or cognitive
limitations, and sensory limitations, with the latter being mostly either vision
or hearing impairments. For example, Ustun et al.3* recall the UN Conven-

27  Francis, Leslie, Anita Solvers, ‘Perspectives on the Meaning of ,,Disability“*, AM Journal
of Ethics, 18, October 2016, 1025-1033.

28  See UN General Assembly, Convention on the Rights of Persons with Disabilities: resolu-
tion / adopted by the General Assembly, 24 January 2007, A/RES/61/106.

29  World Health Organization, International Classification of Functioning Disability and
Health, https://www.who.int/standards/classifications/international-classification-of-func-
tioning-disability-and-health.

30 The UN Convention on the Rights of Persons with Disabilities (2006) states that “(d)is-
ability is an evolving concept and that disability results from interaction between persons
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tion definition according to which “(p)ersons with disabilities include those
who have long-term physical, mental, intellectual or sensory impairments...,”
and highlight that the extent to which these impairments disable someone
depends on the level of barriers encountered in society.3!

Critical scholars use the differentiations mentioned in this definition as
factual evidence, while normatively insisting on the mentioned social model
of understanding disability and fully overcoming the prejudiced approach to
“illness”/non-normal life conditions as opposed to “normalcy”

According to Turnbull & Turnbull (2002), “the new paradigm of disabili-
ty is contextual and societal. A person has an impairment that becomes a dis-
ability as a result of the interaction between the individual, and the natural,
built, cultural and societal environments. Accordingly, research into the natu-
ral, cultural and social environments is warranted and is targeted at enhanc-
ing enablement and preventing disablement...”3> Here disability is understood
as a social construct; that is, not a unified, singular thing or condition, but
rather a “quintessential post-modern concept, because it is so complex, so
variable, so contingent and so situated. It sits at the intersection of biology
and society and of agency and structure. Disability cannot be reduced to a
singular identity: it is a multiplicity, a plurality.”33

Impairment (hearing, visual, mental, and/or physical) does not define
a person; rather, a person creates and re-creates their identity/personality
in a variety of modalities and through the interaction between their differ-
ent features and capacities (intersection of impairment with other personal
features), the interaction between their different grounds of discrimination
(critical feminist meaning of intersectionality), and social interactions with
other persons and social groups. The social, political, and economic contexts
are all critical in how intersectional discrimination against a particular per-
son with disability is constructed. Different bases of discrimination combine
different sources and grounds/roots of power relations present in the specific
societal framework of the disabled persons life.

The concepts of disablism and ableism also have to be considered here.
Disablism and ableism are terms used to describe disability discrimination
and prejudice, similar to how sexism and racism are used to describe dis-
crimination against men or women and different ethnic groups. Although
they both refer to disability discrimination, they place a different emphasis.
Disablism highlights discrimination against disabled people, while ableism

with impairments and attitudional and environmental barriers that hinders their full and
effective participation in society on an equal basis with others” See UN General Assem-
bly, Convention on the Rights of Persons with Disabilities: resolution / adopted by the
General Assembly, 24 January 2007, A/RES/61/106.

31 Tevfic B Ustun, Somnath Chatterji, Jerome Bickenbach, Nenad Kostanjek, and Margue-
rite Schneider, 'The intellectual classification and functioning, disability and health: a
new tool for understanding disability, Disability ¢ Rehabilitation, Vol. 25, No. 11-12,
2003, 565-571.

32 Goethals, De Schauwer and Van Hove, op. cit., 80.

33 Ibid.
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highlights discrimination in favor of non-disabled persons.>* For example, a
disablist stance would be that employing blind persons in the library would
disturb others and slow down the work dynamic, whereas an ablest stance
would be that non-blind persons in the library feel more comfortable and
work more efficiently with no blind librarians around. Both approaches are
ultimately discriminatory, with the same outcomes in terms of a stereotyped,
exclusionary, and segregationist treatment of persons with disabilities.

Scholars in feminist disability studies and the sociology of disability gen-
erally conceptualize disability as a social category in its own right; that is,
individuals may have diverse impairments, but they all experience exclusion
and marginalization, i.e. they are all subject to disablism and/or ableism that
results in their exclusion and marginalization.?> Disability as a social expres-
sion of oppression against disabled persons, as discrimination against per-
sons with impairment, is sometimes replaced or synonymously designated as
ableism.

The social model of disability, which differentiates the fact of impair-
ment from interaction between society and the state with persons with im-
pairment, has been on the agenda. The social model of disability presumes
that having disability is a consequence of a dynamic interaction between a
person’s health and other personal factors (such as age, sex, personality, or
level of education) and the social and physical environment in which they
find themselves. The aforementioned interaction should be primarily based
on complete inclusion in accordance with the democratic principles of equal-
ity, liberty, and solidarity.

Feminist disability studies conceptualize and articulate the social model
of disability approach with a special emphasis on the gender-based patriarchal
ground of discrimination in the case of female disabled persons. They high-
light patriarchal legacy as a critical factor in the worsening of all-encompass-
ing discrimination of female persons with disabilities when compared with
male persons with disabilities, as all manifestations of patriarchal subordina-
tion of women have always been reproduced in this context as well. However,
there are also relevant feminist disability insights that converge with the criti-
cal theory of masculinity, and that highlight discriminatory impacts of patri-
archal gender-based stereotypes associated with the macho-male-model and
with regard to male persons with disabilities.>® Male persons with disabilities
suffer significantly because of their lack of power, which is stereotypically ex-
pected from male persons in general.

Critical feminist disability studies teach us to avoid impairment-specific
or medical diagnostic categories when thinking about disability, and to resist
falling back on essentialist definitions of disability as inferior embodiment
and/or as a primary ascriptive feature of the person, which are based on a
predetermined factor rather than individual achievements. Being disabled

34 Nancy A. Naples, Lura Mauldin, Heather Dillaway, “Gender, Disability, and Intersection-
ality”, Gender&Society, Vol. 33, Issue 1, 2019.

35  Ibid., 3.
36 Morris (1998), op. cit.; Jenny Morris, Pride Against Prejudice (1991), 63—65.
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does not mean being ill and does not mean being inferior. It also does not
mean being reduced to that feature, because each individual is the construct
and the creation, and the constructor and creator, and there are principally
no limits to overcoming any constraints, including those linked to disability.

This does not mean that the medical dimension of disability should be
ignored. On the contrary, it must be taken seriously and followed by institu-
tional structural reforms and official medical, social policy, legal, and other
relevant policy measures for improving the living conditions of persons with
disabilities. Moreover, medical ascription must be considered in all measures
focused on combatting multiple discrimination roots embedded in individual
disability health cases. The point is that the medical aspect should be strictly
connected to the impairment, without reducing a disabled person to their
impairment, and with careful consideration for and attempts towards decon-
structing and combating able-based and multiple discrimination grounds
and power relations in their background.

Morris emphasized the importance of critical feminist studies incorpo-
rating critical studies of masculinity, as previously mentioned. It is critical to
understand the interrelationship between gender and disability as a multifac-
eted issue that is not limited to women and girls. “It could not be, for both
are social constructs which affect men as well as women. Gender as a social
construct can be experienced in an oppressive way by men and boys as well
as by women and girls and there is a danger that if we do not acknowledge
the influence and interaction of both in men and women’ lives any analysis
or account of disabled people’s lives can only be incomplete.... It’s clear that
masculinity as a social construct can be extremely oppressive for disabled
men. Masculinity is about a celebration of strength, of bodies that perform,
and of being a family’s breadwinner. To be masculine is the opposite of be-
ing vulnerable and dependent.”3” The concepts of masculinity and femininity
are overburdened with stereotypes when applied to both disabled men and
women.

A special focus will be on considering the multiple discrimination of
women and girls with disabilities, because this gender perspective clari-
fies that female persons with disabilities have a more difficult position and
a harsher experience of discrimination than male persons with disabilities.
This gender-based analysis will be grounded on and supported by the afore-
mentioned theoretical-methodological framework. Patriarchy and female
subordination, which have a long history, have systemically worsened the liv-
ing conditions of women and girls with disabilities. A combination of the
manifestation of patriarchal forms of power relations between men and wom-
en, and the reproduction of the aforementioned patriarchal power structure
within the societal and political, economic, and cultural framework of female
public life, more negatively and profoundly affects female than male persons
with disability. The aforementioned context of patriarchy and disability when
combined with other cultural and economic grounds of discrimination and

37  Ibid.



Theoretical framework for considering intersectional discrimination of women and... 17

power relations, demonstrated in contrasting non-disabled and disabled in-
dividuals, represents an intersectional framework of multiple discrimination
against women and girls with disabilities.

IV INTERSECTIONALITY — MEANING AND
IMPLICATIONS FOR THE ISSUE OF DISABILITY

The intersectional approach assumes considering mutually crossed fac-
tors of discrimination, i.e. a combination of discrimination and subordina-
tion on the grounds of not only gender and sexual orientation, but also race,
culture, religion, and social class in each particular critical feminist analysis.

The concept of intersectionality was inspired by black feminist analyses
of black women’s lives in an attempt to critically reconsider the limitations
of white feminist critical thought, which failed to recognize the specific and
multilayered problems faced by women of color. The concept of intersection-
ality has enriched our understanding of the complexity and contextual em-
beddedness of discrimination against different groups of women. “It enables
a complex understanding of the ways in which race, gender, class, sexuality,
and ability among other dimensions of social, cultural, political, and econom-

ic processes intersect to shape everyday experiences and social institutions.”

Intersectionality highlights the “multidimensionality” of individuals’
lived experiences®®, and the systems of oppression shaping them. It is adopt-
ed in feminist theories to examine the role of race, gender, and class in mold-
ing individual, collective, and structural conditions.40

Csanyi and Kovats*! offer crucial criticism, which helps to avoid simpli-
tied and misleading interpretations of intersectionality. These authors state:
“Since its emergence intersectionality has had various interpretations and
uses, yet through leftist activism and policy-making in the United States, and
its export worldwide, the hegemonic understanding has concentrated solely
on discrimination (on more than one ground) and on positionality along the
so called axes of oppression.” They claim that this approach is theoretically
shallow and politically problematic, because it does not adequately grasp the
root causes of inequalities, is individualized in a neoliberal sense, and un-
dermines solidarity among disabled individuals. They clarify that this indi-
vidualized and solely discrimination-based interpretation of intersectionality,
rather than also targeting the roots of discrimination and inequality, unwit-
tingly contributes to the popularity of right-wing contestation of any recog-

38 Naples, Mauldin, Dillaway, op. cit., 1.

39 Kimberlé Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Femi-
nist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’,
University of Chicago Legal Forum, Vol. 1989, Issue 1, 1989, 139.

40  Naples, Mauldin, Dillaway, op. cit., 10.

41  Gergely Csanyi and Eszter Kovats, Intersectionality: Time to rethink, Social Europe, Sep-
tember 16, 2020, https://socialeurope.eu/intersectionality-time-for-a-rethink.
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nition claims. “Instead, we should strive to make sense of injustices, beyond
discrimination and positionalities, and attempt to influence policy-making in

challenging the structures of oppression”4?

The authors point to the fact that intersectionality used to be a critical
response to practices of identity-politics movements of the 1980s. However,
today’s identity politics has become intersectional, and the current stream of
individualist intersectional approaches to disability has turned into an ahis-
torical and static standpoint (besides being theoretically shallow and politi-
cally problematic). They argue that, “(f)or instance, old age can be a source of
respect or of discrimination and this can be true for all other dimensions”?
This individualist political practice raises new problems, like reducing issues
of gender inequality (which nowadays include also non-binary and transgen-
der people) to individual identity, disadvantages, and experiences rather than
to the system (patriarchy). Class analysis seems impossible without analyzing
production conditions, market situation, and capital relations. However, the
“interlocking matrix of oppression” approach has restricted the concept of
class to earnings and lifestyles. Even those who are in favor of structural anal-
ysis frequently confine their arguments to the gender pay gap or other forms
of economic discrimination. These authors remind us that such oversimpli-
fied and harmful interpretations are existent even in the official documents
of the European Commission.

The authors offer a nuanced conclusion and a strong theoretical-political
statement: “The current practice of intersectionality thus does not seem suit-
able for understanding inequalities analytically or eliminating them politi-
cally. If we want to retain the benefits of intersectionality, we need to get rid
of these misconceptions. The focus should not be on ahistorical intersections
of differences and repressed groups of identities, but on examining how dis-
tinctions and hierarchies are established between them. Identities should not
be interpreted as some kind of inner, intimate, unquestionable substance, but
as a personal experience of a relative position in a system of social relations.
And it is impossible to take action against structural inequalities if we blame
the categories themselves and look for a way out and emancipation in indi-
vidual identities, rather than addressing the totality of historically established

relations—and changing the system.”44

The intersectional framework of feminist studies and disability studies
have to integrate an inclusive, reflexive, and anti-essentialist approach in their
research methodology.*>

The inclusion of lived experience of discrimination and oppression of
persons with disabilities into research and an interactive exchange of expe-
riences between researchers of disability and persons with disabilities have

42 Ibid.
43 Ibid.
44 Ibid.

45  Goethals, De Schauwer and Van Hove, op. cit., 82.
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become increasingly embraced as an important strategy in disability studies.
A leading question in disability studies is how to capture and fully include the
voices of persons with disabilities and how to enable traditionally marginal-
ized perspectives to be heard.*®

This is accompanied by “reflexivity, meaning “storying” (story-telling)
the lived experiences of both the subject and the researcher. This refers to the
co-constructing and negotiating “between the people involved as a means of
capturing complex, multi-layered, and nuanced understandings”

The feminist methodology acknowledges the narratives and life experi-
ences of victims of discrimination as critical grounds for understanding and
deconstructing that same discrimination. Benhabib calls this feminist decon-
structing method a “feminist discourse of empowerment.” This method also
entails questioning the male power-related context, or asking “how would the
history of ideas look like from the standpoint of the victims?” The result of
this delegitimization of the alleged universality of ideas and ideals, as well as
their questioning from the standpoint of victims, is the rejection of certain
ideas as dead-ends.*’

The anti-essentialist perspective on human differences, viewed as social
constructions, is also critical for disabilities studies. “Throughout history, the
impairment label served as the signifier for exclusion, and a pathology where
pre-social biological differences are suggested to mark off the ‘impaired’ from
the ‘normal’ Within the anti-essentialist outlook, according to Thomas, “dis-
ability theory centers on the interrogation of cultural categories, discourses,
language, and practices in which ‘disability] ‘impairment’ and ‘being normal’
come into being through their social performance, and on the power that
these categories have in constructing subjectivities and identities of self and
other”

Methodologically speaking, taking into consideration the position of
the “victim,” or better said a subordinated invisible and devaluated subject,
introduces a new perspective into knowledge production, the perspective of
female and all other disadvantageous and vulnerable groups—the perspective
of empowerment of the powerless. The feminist perspective leads to empow-
ering the powerless, while also affirming their human dignity and political
relevance.

The feminist perspective places a new conception of truth on the agenda,
one that is linked to storytelling and the personal and collective experiences
of the “other,” as well as to the relevant “partiality”” As Zara Saeidzadeh ex-

46  See Christine E. Ashby., *Whose “voice” is it anyway?: Giving voice and qualitative re-
search involving individuals that type to communicate', Disability Studies Quarterly, Vol.
31, No. 4/2011, 1723-1771; Paul Atkinson, 'Narrative turn or blind alley?', Qualitative
Health Research, Vol. 7, No. 3, 1997, 325344; Len Barton, 'Emancipatory Research and
Disabled People: Some Observations and Questions', Educational Review, Vol. 57, No.
3/2005, 317-327; Tim Booth and Wendy Booth, ‘Sounds of Silence: narrative research
with inarticulate subjects, Disability ¢» Society, Vol. 11, No. 1/1996, 55-69; Rosemarie
Garland-Thomson, "Feminist disability studies", Signs, Vol. 30, No. 2/2005, 1557-1587;
Dan Goodley, Disability Studies: an Interdisciplinary Introduction (2010).

47  Benhabib, op. cit. 132.
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plains, “central to this endeavor is situated knowledge, a kind of knowledge
that reflects a particular position of the knower. Situated knowledge means
that situatedness of the subject in relation to the power structure produces a
type of knowledge that problematizes the ‘universal’ male-dominated knowl-

edge,” or “patriarchal knowledge”48

Disabled activists, mostly black feminist disabled authors, have conducted
academic and activist work related to their own experience, factually contrib-
uting to the visibility of disablism/ableism and demonstrating the importance
of raising awareness about discrimination based on disability per se as well
as within the intersectional context of discrimination.*® For example, queer
and trans people of color with disabilities contribute to a better understand-
ings of the social model of disability and, in particular, the disadvantages of
the health system for them through their activism and academic work, which
uses the explanatory power of self-experience.”® That is how self-experience
of disabled activists and scholars transforms the position of “object” or “vic-
tim” into the subject of innovative knowledge production about disablism/
ableism, which obtains legitimating power based on personal narratives and
self-awareness about experienced discrimination. This situated knowledge
also serves to make persons with disabilities visible, to make them socially
and politically relevant subjects, as well as policy-making relevant subjects. It
serves, as already said, to empower the powerless.

V FEMINIST DISABILITY STUDIES

When applied to the case of women and girls with disabilities, all of the
mentioned factors of the intersectional approach to feminist research become
combined with the factor of disability, implying that the worst possible living
conditions have been experienced by girls and women who are poor, who be-
long to the impoverished Third world population, who belong to non-white
races, who have non-binary sexual orientation, who live in authoritarian re-
gimes and traditionalist cultures, and may also live in an un-urban tradition-
alist setting with primarily conservative families and surroundings character-
ized by clericalism, traditionalism, patriarchy, populism.

48  Zara Saeidzadeh, ‘Methodologies and Gender Research', in Dragica Vujadinovi¢, Ma-
reike Froehlich and Thomas Giegerich (eds.), Gender — Competent Legal Education (2022,
in print).

49  Patricia Berne, Disability justice: A working draft,10 June 2015, http://sinsinvalid.org/blog/
disability-justice-a-working-draft-by-patty-berne; Jane Dunhamn, Jerome Harris, Shancia
Jarrett, Leroy Moore, Akemi Nishida, Margaret Price, Britney Robinson, and Sami Schalk,
‘Developing and reflecting on a black disability studies pedagogy: Work from the Na-
tional Black Disability Coalition®, Disability Studies Quarterly, Vol. 35, No. 2/2015; Har-
riet Tubman Collective, Disability solidarity: Completing the vision for black lives', 4
September, 2016. https://harriettubmancollective.tumblr.com/post/150415348273/disability;
Leah Lakshmi Piepzna-Samarasinha, Care work: Dreaming disability justice (2018).

50  See Naples, Mauldin, Dillaway, op. cit., 13.
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However, despite its analytical power to explain/incorporate diverse and
concurrent forms of power relations and discrimination, disability has re-
mained largely absent from the majority of contemporary intersectional stud-
ies. Disability justice deserves a prominent place in feminist intersectional
analysis, because it adds a critical level of intensity to all other ground/s of
vulnerability and discrimination. Disability by definition means vulnerabil-
ity in physical and/or mental terms. Members of vulnerable groups who are
discriminated on one or multiple grounds are all the more disadvantaged and
vulnerable when they are also disabled persons.

The traditional focal points of mainstream disability studies research
tend to essentialize people with disabilities. People in this category are fre-
quently assumed to share the same views, experiences, and priorities, regard-
less of their gender, age, cultural background, sexual orientation, socio-eco-
nomic status, religion, and other differences.>!

Nevertheless, a growing number of disability studies have started to take
into account differential features. However, they often do this by introducing
various variables as isolated and dichotomous factors rather than interactive
and mutually interdependent. An inclusive approach to disability studies is
better/more advanced, but it is not sufficient; it also has to be reflexive and
anti-essentialist to allow for appropriate critical and intersectional disability
studies research.>?

Inclusive, reflexive, and anti-essentialist approaches are required for con-
ducting critical, intersectional, and feminist disability research.>?

In contrast to traditionalist mainstream disability studies, which essen-
tialize “disability;* the anti-essentialist view tends to regard disability as a
construct and creation within the context of the given person’s various fea-
tures, capabilities, and capacities.> It is important to avoid essentializing any
group or assuming that all members of a single social group have similar ex-
periences, perspectives, and needs.>®

Evidently, women with disabilities vary based on their specific individ-
ual experiences and differences in income, sexual orientation, religious af-

51  Ibid.; Goethals, De Schauwer and Van Hove, op. cit., 75.
52 Goethals, De Schauwer and Van Hove, op. cit., 76.
53  Ibid.

54  “Throughout history, the impairment label served as the signifier for exclusion, and a
pathology where presocial biological differences are suggested to mark off the ‘impaired’
from the ‘normal. In this view, social categories and dichotomies (impaired/non-im-
paired, normal/abnormal) are perceived as ‘real’ and fixed.” Ibid, 85.

55  “We seek to challenge dominant assumptions about living with a disability, and constitute
disability as sites of construction and creativity rather than determination; we are thus
opposed to the great binary aggregate: abled/disabled. With the latter, we make connec-
tion with feminist disability studies... in tending to avoid impairment-specific or medical
diagnostic categories to think about disability, and resist falling back on essentialist defi-
nitions of disability as inferior embodiment. By considering feminist disability studies,
we go beyond explicit disability topics such as illness, beauty, genetics, etc..., and ‘reimag-
ine disability”” Ibid, 76.

56  Olena Hankivsky and Renee Cormier, ‘Intersectionality and Public Policy: Some Lessons
from Existing Models", Political Research Quarterly, Vol. 64, Issue 1, 2010.
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filiation, and so on. On the other hand, categories such as disability, gender,
income, class, ethnicity, geography, sexual orientation, religious affiliation,
family status, etc. have a fluid and flexible character. In other words, “in the
intersectional anti-essentialist perspective, we see that social categories are
dynamic, historically grounded, socially constructed, and work at both micro
and macro structural levels.”>”

Butler points to the fact that postmodern feminist theories have posit-
ed these categories as “performative,”>® because they are re-written and re-
formed anew every day in daily acts and interactions.

Critical and intersectional disability studies research pursues “a postmod-
ern version of disability studies where different models of disability (medical,
social, cultural) are considered and have their own right to exist” The existence
of various perspectives on disability is acknowledged, and so a thorough critical
reflection on both the positive and negative sides of each approach must be un-
dertaken. Dominant assumptions that disability is a determination are rejected,
the binary opposition abled/disabled is also rejected, impairment and medical
diagnostic categories are disregarded, as are essentialist definitions of disability
as inferior embodiment. Topics directly related to disability such as illness, ge-
netics, aesthetic deformity are also ignored.”

Feminist disability studies must be promoted, views about disability and
its intersectional perspective must be heard, widely disseminated, and thor-
oughly considered. Feminist theory provides an adequate space for developing
in-depth theoretical frameworks for understanding disability, especially when
the intersectionality approach has been used to this end. Feminist disabil-
ity studies emerged as a result of mutual influence and interconnectedness of
feminist critical racial theory, feminist theories, and disability studies. In recent
years, the intersection between queer and disabled theories, as well as black
studies and disability, has also been on the agenda. Considering feminist theory
through the lens of disability has significantly enriched it.

Critical and intersectional postmodern disability studies encompass and/
or derive from feminist intersectional studies. Intersectional feminist schol-
arship is central to the field of disability studies, and analyses attentive to
disability advance the intersectional feminist goal and add new and valuable
perspectives to knowledge production.

Critical disability studies have remained on the margins of feminist criti-
cal thought, which must be overcome. On the other hand, the intersectional
approach, which is increasingly gaining acceptance within feminist critical
thought, has not been clearly defined in terms of methodology, nor is it ap-
parent how to use intersectionality as a conceptual and analytical tool. Ac-

57  Amanda Burgess-Proctor, ‘Intersections of Race, Class, Gender, and Crime: Future Di-
rections for Feminist Criminology", Feminist Criminology, Vol. 1, Issue 1, 2006, 27-47;
Lynn Weber and Deborah Parra-Medina, ‘Intersectionality and Women’s Health: Chart-
ing a Path to Eliminating Health Disparities’ in Marcia T. Segal, Vasilikie Demos and
Jennie J. Kronenfeld (eds.), Advances in Gender Research: Gendered Perspectives on Health
and Medicine (2003).

58 Judith Butler, Gender Trouble (1990).
59  Ibid.
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cording to some authors who accept the intersectional approach, for a suc-
cessful intersectional analysis, “a researcher must clearly specify what makes
the study intersectional, discuss why certain methodologies chosen for the
study are the most productive for intersectional research, and reflect on which
aspects of intersectionality are brought into the frame and which are left out
or treated less centrally in the analysis’®® Despite the diversity of concep-
tualizations and disciplinary approaches, which often makes identifying the
most effective intersectional perspective and model for research difficult, it is
clear that feminist consideration of the problems faced by women and girls
with disabilities needs to be intersectional, at the very least in the sense of
considering mutual crossing of discrimination based on gender and disability
with patriarchal power relations. Of course, a more complex and multilayered
intersectional approach is necessary and must be applied where there is ad-
ditional discrimination against women and girls with disabilities that is based
on one more or several more, or even all possible grounds of discrimination,
such as race, culture, class, age, non-binary gender, sexual orientation, etc.

The logic of intersecting disability with other mentioned discriminatory
factors has informed us that the more grounds of discrimination and covert
power relations there are in cases of disabled female persons, the worse their
living conditions are. For example, women and girls of color, who are also
poor, elderly, homosexuals, and who have a particular disability or even sev-
eral disabilities, have harsher living conditions than persons who belong to
the same vulnerable groups but do not have disabilities. In addition, men and
boys with disabilities also experience harsher living conditions than persons
who belong to the same above-mentioned vulnerable groups but do not have
disabilities, although not as harsh as women and girls with disabilities. In
short, gender-based discrimination adds a specific burden of discrimination
and hardship to disablism, and disablism adds a specific burden of hardship
and worsened living conditions to all other grounds of discrimination, either
together or in particular combinations. Simply said, being a disabled woman
while also being very poor, old, subjected to racism because of skin color, un-
educated, and unemployed, is much worse than not being disabled while also
being discriminated on the above-mentioned grounds.

VI CONSLUSION

The main premise as well as conclusion of this paper is that people with
disabilities have human rights that they are entitled to on an equal basis with
non-disabled people. A background empirical statement is made regarding
the continued stereotyped and discriminatory treatment of persons with dis-
abilities in the public sphere, private life, public policies, as well as decision
making, law, politics, and economics. The resulted normative stance is that
the exclusion, isolation, marginalization, discrimination, and oppression of
persons with disabilities must be overcome.

60 Nancy A. Naples, ‘Pedagogical practice and teaching intersectionality intersectionally’, in
Kim A. Case (ed.) Intersectional pedagogy: Complicating identity and social justice (2017), 113.
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Disability is still under-theorized and marginalized within feminist and
intersectional critical analysis. Disability justice for women and girls has to be
considered intersectionally and seriously (in depth), and must constantly be
viewed through the lens of referential power structures.

Intersectional analyses of racism and female disablism/ableism, for ex-
ample, rarely go beyond the social determinants of health perspective, despite
the fact that disablism/ableism and racism interact as powerful forces. In ad-
dition, gender-based discrimination and racism both contain powerful patri-
archal forces, with worse effects for disabled women and girls of color. When
poverty, religion, sexual orientation, or some other discriminatory basis are
factored in, disabled women and girls usually suffer more than disabled men
and boys because of the patriarchal heredity of female subordination and its
strengthening as a result of other mentioned power structures.

Overcoming discrimination and power relations, which overburden per-
sons with disabilities, presupposes and requires a change in the dominant
political culture of society. It is necessary for society to evolve so that im-
pairment and disability are not viewed as the inferiorizing determinant, the
pre-given disadvantage, the primary denominator of personal identity, but
as part of the social “normalcy” The social model of disability implies that
persons with disabilities are included in social relations as individuals and
groups with equal rights, duties, and decision-making impacts. This model
implies that disabled persons, just like all others, create themselves through
personal relationships with other people in the social, political, and profes-
sional environment. As such, they are part of the “normalcy;” free of stigma
and stereotypes. It also implies that society and the health system as well as
all institutional mechanisms and structures consider their impairment a so-
cial fact that requires the appropriate care, support, social assistance, and af-
firmative measures.

The public and the media have to listen to the voices of persons with
disabilities to understand their needs. On their side, persons with disabili-
ties have to have the space and opportunity to express their opinion, require-
ments, and to take part in decision-making and policy-making pertaining to
their particular needs.

Critical disability theory and practice must be developed and conducted
by persons with disabilities in cooperation with all other individuals, because
the voice of those with personal experiences of impairment provides authen-
tic insights and serves to empower them. This occurs in a twofold manner:
first, by experiencing themselves as creators/subjects instead of objects and
victims; and second, by encouraging those without disability to share expe-
riences, better understand the problems that disability brings, change their
mindsets, and act in solidarity with persons with disabilities, with the goal of
resolving the relevant dimensions of structural discrimination.

The state and society have an obligation to protect the constitutional
rights of disabled persons as they do regarding all other people’s rights. At
the same time, they must protect them from falling behind and suffering dis-
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crimination due to impairment, and they must do so through all affirmative
action means available in law, politics, economics, culture, education, social
policies, and the media.

Changing society and dominant mindsets means overcoming assump-
tions held by persons without disabilities in the mainstream public sphere
and culture that persons with disabilities” lives “are not worth living.” That is
how Jenney Morris, a feminist author and activist who suffered spinal injury
and hemiplegia at the age of 33 while jumping from a wall to help a child in
danger, believes. In her book Pride Against Prejudice — Transforming Attitudes
to Disability, Celebrating Differences®!, she informs us that the mentioned
(cruel and harsh - D. V.) attitudes are only possible when subjective realities
of persons with disabilities “find no place in mainstream culture, where disa-
bility is represented in the general culture primarily from the point of view of
the non-disabled and so their fears and hostility, and their own cultural agen-
das, dominate the way we (persons with disabilities - D. V.) are presented.”®>

“Nothing about us without us” is a disability-related version of the slo-
gan “private is political” It calls for always considering the issue of disabil-
ity—as individuals, the society, the state—through the lenses and experiences
of disabled persons. It also encourages the professional public, the general
public, experts responsible for disability, as well as state authorities, to con-
sider how critical disability studies and feminist disability studies view the
disability issue in general and in many concrete cases. It also requires that
state authorities and social policies take seriously the activist and political
messages, insights, and guidelines of critical disability studies. It invites for
substantial changes in mainstream societal mindsets and cultural matrixes, in
order to encourage sharing experiences about disability as a constitutive part
of “normalcy;” and in order to enhance the social model of disability, promote
democratic participation of persons with disabilities, and affirm the solidarity
approach in the legal, political, economic, and social policy systems.

Following on from the previously expressed importance of the right of
persons with disabilities to voice their messages and needs, and to have them
heard by society and the state, this quotation from Jenny Morris will serve to
summarize the finishing message: “The problem is that if we don't express
the experience of our bodies, others will do it for us. If we don’t confront
what we need as a result of illness, pain, chronic conditions which inhibit
our lives, then health services and support services will continue to be run in
ways which disempower us. If we don’t engage in the debates about old age
then when we get there, we will find that the battles we thought we had won
as younger disabled people are of no use to us whatsoever.”

Adrienne Rich said it all in her poem:

The problem, unstated till now, is how
to live in a damaged body

61  Morris (1991), op. cit.
62 Ibid, 13.
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in a world where pain is meant to be gagged
uncured, un-grieved-over. The problem is

to connect, without hysteria, the pain

of anyone’s body with the pain of the body’s world.®3
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TEORIJSKI OKVIR ZA RAZMATRANJE
INTERSEKCIJSKE DISKKRIMINACIJE ZENA I
DEVOJCICA SA INVALIDITETOM

Apstrakt

Osobe sa invaliditetom zasluZuju ravnopravan tretman sa svim ostalim
gradanima, a zasluzZuju i posebnu paznju drzave i drustva za zdravstvene tes-
koc¢e mentalne i/ili fizicke prirode. Osobe sa invaliditetom su, ipak, u man;joj
ili ve¢oj meri, i dalje nevidljive u pravu i razvojnim politickim/socijalnim/
ekonomskim strategijama, i to u medunarodnom, evropskom i nacionalnom
kontekstu. Medicinski model tretiranja problema invaliditeta kao bolesti mora
biti zamenjen socijalnim modelom inkluzije, koji kriticki razmatra svodenje
invaliditeta na bolest i slabost/nedostatak. Socijalni model invaliditeta kri-
tikuje izolacionisticki tretman osoba sa invaliditetom, smatra ga rezultatom
konstrukcije koja dolazi od drustva, i zalaze se za promenu samog drustva u
tom pogledu. Socijalni model invaliditeta stavlja fokus na puno uklju¢ivanje
osoba sa invaliditetom u socijalni, politicki, ekonomski i kulturni zivot, kao i
na eliminisanje fizickih, socijalnih, pravnih, politickih i idejnih prepreka, koje
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sprecavaju osobe sa fizickim i mentalnim teSko¢ama da aktivno i sa jednakim
$ansama u odnosu na druge socijalne aktere ucestvuju u drustvenom zivotu.

U uvodnom delu ¢e biti predstavljen bazi¢ni pojmovni aparat i ukaza-
¢e se na smisao, sustinu i znacaj bavljenja intersekcijskim kontekstom kom-
binovane diskriminacije zasnovane na rodu i invaliditetu. Prvo poglavlje je
posveceno teorijsko-metodoloskim pretpostavkama kriticke analize rodno
zasnovane diskriminacije u opstem smislu i vezano za Zene i devojcice sa in-
validitetom, u okvirima feministickih studija invaliditeta. Drugo poglavlje se
bavi pojmom invaliditeta, s namerom da se napravi razlika izmedu njego-
vog tradicionalisti¢ckog razumevanja u okvirima drus$tvene misli i prakse, i
njegovog kritickog dekonstruisanja u okvirima feministi¢kih studija invali-
diteta. Trece poglavlje istrazuje znacenje intersekcionalnog pristupa u okvi-
rima feministickih bavljenja rodnom ravnopravnos¢u/rodnom pravdom, sa
posebnim akcentom na intersekcijskoj diskriminaciji osoba sa invaliditetom
zenskog pola/pravdom za osobe sa invaliditetom. Glavni fokus je na kritic¢-
koj dekonstrukciji i prevazilazenju intersekcionalne diskriminacije i njene
utemeljenosti u viSestrukim i medusobno preklapaju¢im odnosima modi.
Cetvrto poglavlje dodatno elaborira sadrzaj, uvide i teorijsko-metodoloske
smernice feministickih studija invaliditeta. Zaklju¢na razmatranja ukazuju na
neophodnost da demokratska drustva — u svojim nastojanjima da afirmi$u
drustvenu pravdu - usvoje inkluzivan intersekcionalni pristup rodnoj pravdi
i pravdi za osobe sa invaliditetom.

Klju¢ne reci: Invaliditet; Diskriminacija; Odnosi moci; Rodna pravda; Pravda
za osobe sa invaliditetom.
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Abstract

Protecting persons with disabilities against discrimination is a limited con-
cept within EU law. It covers only their protection in the field of employment
and occupation, leaving persons with disabilities unprotected from discrimina-
tion in other areas of social life (social security, access to goods and services,
education). Furthermore, multiple discrimination against women is mentioned
only in the preambles of the Racial Directive and the Equality Framework Di-
rective, and the CJEU has failed to recognize the concept of intersectional dis-
crimination in its case-law. Taking this into account, one can conclude that per-
sons with disabilities are not adequately protected against discrimination and
women with disabilities in particular lack visibility in EU law.

In 2011, the UN Convention on the Rights of Persons with Disabilities en-
tered into force for the EU. This Convention applies a human rights model of
disability and recognizes multiple discrimination of women with disabilities.
Since there is an obligation of the CJEU to interpret the EU law in line with this
Convention, the expected implication of this obligation is the improved protec-
tion of women with disabilities from discrimination in EU.

The focus of this contribution is on the analysis of the relevant case-law of
the CJEU and its repercussions on the position of women with disabilities in the
EU labour market.

Key words: Women; Disability; Discrimination; EU law; Employment and
occupation.

I INTRODUCTION

Protecting persons with disabilities against discrimination is a limited
concept within EU law. It includes only their protection in the field of em-
ployment and occupation, leaving persons with disabilities unprotected from
discrimination in other areas of social life (social security, access to goods
and services, education). Persons with disabilities are considered a vulner-
able group because the society creates numerous obstacles that prevent them
from participating in the world of work on an equal footing with persons
without disabilities. Women with disabilities are particularly vulnerable in
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the labour market: women (with disabilities) suffer discrimination more of-
ten than men because of their gender roles.! However, multiple discrimina-
tion against women is mentioned only in the preambles of the Racial Direc-
tive (Recital 14)? and the Equality Framework Directive (Recital 3).3 It means
that there is no obligation of the EU member states to address it because the
recitals are not legally binding. Furthermore, the CJEU has failed to consider
the intersection of protected characteristics and to recognize the concept of
intersectional discrimination stating expressly that there is no new category
of discrimination resulting from the combination of more than one of pro-
hibited grounds.* Taking this into account, one can conclude that there is a
lack of visibility of women with disabilities in EU law, i.e., they are not ad-
equately protected against discrimination resulting from the combination of
protected characteristics of gender and disability. However, since 2011, when
the EU became a party to the UN Convention on the Rights of Persons with
Disabilities (CRPD) and this Convention entered into force for the EU,” there
has been some improvement in the protection of persons with disabilities
from discrimination in the case-law of the CJEU, mostly related to the con-
cept of reasonable accommodation. The Convention, as a modern interna-
tional source of law, applies a human rights model of disability. It means that
persons with disabilities are considered as rights holders who are entitled to
rights and freedoms on an equal footing with able-bodied persons.

This contribution will examine the EU legislation on the prohibition of
disability discrimination, and the CJEU case-law in this area, focusing on the
CJEU case-law on the protection of women with disabilities. In the closing

1 For instance, in Croatia there are almost no women with disabilities in leadership posi-
tions, while there is only one woman with disabilities in the Croatian Parliament. The
Croatian Disability Ombudsperson reports that women in Croatia are marginalized in
all areas of social life. Report on the Work of Disability Ombudsperson, 2021, 83, https://
posi.hr/izvjesca-o-radu/. For more details about the prohibition of disability discrimina-
tion in Croatia see: Ivana Grgurev, “Zabrana diskriminacije osoba s invaliditetom u hr-
vatskom radnom pravu, Delavci in delodajalci, revija za delovno pravo in pravo socialne
varnosti, Vol. 7, 2007, 139-151. See also: Ivana Grgurev, ‘Diskriminacija na temelju tjele-
snih ili dusevnih poteskoca u radnom pravu, Zbornik Pravnog fakulteta u Zagrebu, Vol.
54, No. 3—4, 2004, 651-679.

2 European Union: Council of the European Union, Council Directive 2000/43/EC of 29
June 2000 implementing the principle of equal treatment between persons irrespective of
racial or ethnic origin, Official Journal of the European Union L 180, 19.7.2000.

3 European Union: Council of the European Union, Council Directive 2000/78/EC of 27
November 2000 establishing a general framework for equal treatment in employment
and occupation, Official Journal of the European Union L 303, 2.12.2000.

4 Case 443/15, 24.11.2016, David L. Parris v. Trinity College Dublin and others,
ECLLEU:C:2016:897, para. 80. In Parris case the CJEU failed to recognize intersectional
discrimination in which age and sexual orientation produced a distinct form of discrimi-
nation in a sense that it was different from the discrimination based solely on age or
based solely on sexual orientation.

5  European Union: Council of the European Union, Council Decision of 26 November
2009 concerning the conclusion, by the European Community, of the United Nations
Convention on the Rights of Persons with Disabilities, Official Journal of the European
Union L 23, 27.1.2010.
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section of this contribution, some suggestions for the improvement of the
legal protection of women with disabilities will be offered.

IT PROHIBITION OF DISSABILITY
DISCRIMINATION IN EU LAW

1. Equality Framework Directive

Compared to the protection of victims of sex discrimination, which has
been the focus of the EU non-discrimination law from the very beginning of
its development,® the protection of victims of disability discrimination oc-
curred rather late in the EU law. Namely, the Equality Framework Directive
was adopted in 2000 with the implementation period of six years on disabil-
ity (and age) discrimination.” As already mentioned, this Directive prohibits
discrimination only in employment and occupation. Taking into account this
fact, together with the fact that the EU non-discrimination directives do not
prohibit multiple and intersectional discrimination,® one can conclude that
women with disabilities are not adequately protected by the EU non-discrim-
ination legislation.

Conte criticizes the ‘single-ground approach’ in EU law as a limited con-
cept which ‘jeopardise[s] the effective protection of persons with multidi-
mensional identity’® No one has a single-dimensional identity, we all have
multidimensional identities; however, the complexity of identity is more no-
ticeable in certain groups, where the combination of characteristics that make

6  Itisa well-known fact that the Rome Treaty of 1957 contained a provision on equal pay
for equal work of men and women (ex art. 119, now art. 157 of the TFEU) to protect vic-
tims of this specific form of sex discrimination in the employment relationship. The EU
is still trying to reduce the gender pay gap. There are two Proposals for Directives meant
to reduce it: Proposal for a Directive of the European Parliament and of the Council
on improving the gender balance among non-executive directors of companies listed on
stock exchanges and related measures, COM(2012) 614 final, and Proposal for a Direc-
tive of the European Parliament and of the Council to strengthen the application of the
principle of equal pay for equal work or work of equal value between men and women
through pay transparency and enforcement mechanisms, COM/2021/93 final. Likewise,
the recently adopted Directive (EU) 2022/2041 of the European Parliament and of the
Council of 19 October 2022 on adequate minimum wages in the European Union (Of-
ficial Journal of the European Union L 275, 25.10.2022) aims, among others, to reduce the
gender pay gap (see art. 5).

7 The legal basis for the adoption of this Directive is art. 19 of the TFEU. See more about
the widening of the scope of EU anti-discrimination law in the years 1997, 2000 and in
particular in 2009 when the EU Charter of Fundamental Rights (which includes a chap-
ter devoted to equality) as a primary EU law source came into force in Mark Bell and
Ann Numhauser-Henning, ‘Equal Treatment, in Teun Jaspers, Frans Pennings and Saskia
Peters (eds), European Labour Law (2019), 133.

8  As mentioned above, the Equality Framework Directive lists multiple discrimination
against women only in Recital 3 and recitals are not legally binding.

9  Carmine Conte, The UN Convention on the Rights of Persons with Disabilities and the
European Union, The Impact on Law and Governance (2022), 21.
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up their identity will more often position them as victims of discrimination
and make them more vulnerable in a society that does not value diversity. As
explained above, women with disabilities belong to a vulnerable group that
faces multiple discrimination due to their gender roles and to the number of
obstacles built by the society that make it difficult for people with disabilities
to participate in the world of work on an equal basis with people without dis-
abilities.

2. Proposal for a Directive on implementing the principle of equal
treatment between persons irrespective of religion or belief, disability,
age or sexual orientation of 2008

The Proposal for a Directive meant to prohibit discrimination based
on disability, age, sexual orientation and religion and belief outside employ-
ment was first broached in 2008,9 but unfortunately since then there has
been a lack of political will among the EU member states to adopt it. In the
context of the protection of women with disabilities, it is worth mention-
ing the European Parliament’s Proposal for the Article 1 of the Directive,!!
which includes a prohibition of multiple discrimination. This Proposal in-
cludes the prohibition of intersectional discrimination as well, although it
does not use the notion of intersectionality. Instead, it proposes to define
multiple discrimination as ‘discrimination based on any one or more of the
[prohibited] grounds) and ‘discrimination based on any combination of the
[prohibited] grounds’!? The latter represents the content of the notion of
intersectional discrimination.!?

According to Burri and Schiek there is no need for a specific definition
of multiple discrimination in EU law because it would prevent the flexible de-
velopment of the concept.!# They see the development of the concept of gen-

10  The proposal for a Council directive on implementing the principle of equal treatment
between persons irrespective of religion or belief, disability, age or sexual orientation
(COM(2008)0426 — C6-0291/2008 - 2008/0140(CNS).

11 European Parliament legislative resolution of 2 April 2009 on the proposal for a Council
directive on implementing the principle of equal treatment between persons irrespec-
tive of religion or belief, disability, age or sexual orientation (COM(2008)0426 — C6-
0291/2008 - 2008/0140(CNS)), https://www.europarl.europa.eu/doceo/document/TA-6-
2009-0211_EN.pdf.

12 Proposal for the Directive art. 1(2) states: ‘Multiple discrimination occurs when discrimi-
nation is based: (a) on any combination of the grounds of religion or belief, disability,
age, or sexual orientation, or (b) on any one or more of the grounds set out in para-
graph 1, and also on the ground of any one or more of (i) sex (in so far as the matter
complained of is within the material scope of Directive 2004/113/EC as well as of this
Directive), (ii) racial or ethnic origin (in so far as the matter complained of is within the
material scope of Directive 2000/43/EC as well as of this Directive), or iii) nationality (in
so far as the matter complained of is within the scope of art. 12 of the EC Treaty)’. Ibid.

13 For more about the concept of intersectional discrimination, see Shreya Atrey, Intersec-
tional Discrimination, (2019).

14  Susanne Burri and Dagmar Schiek, Multiple Discrimination in EU Law. Opportunities for
legal responses to intersectional gender discrimination? (2009), 24.
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der mainstreaming!® as an adequate response to multiple discrimination.!®

However, the concept of gender mainstreaming, in particular the concept of
mainstreaming in relation to the other grounds of discrimination, seems to
be rather underdeveloped although it is part of the EU primary legislation.!”

Schiek and Mulder emphasize the problem of finding an adequate com-
parator as a major difficulty in cases of intersectional disadvantage.!® As a
potential solution of this problem, they draw a parallel with pregnancy where
it has been established that there is no need to find a comparator.!® Neither
the need for the flexible development of the concept of intersectional dis-
crimination nor the problem of finding an adequate comparator have pre-
vented certain national legislators from prohibiting intersectional discrimina-
tion, as will be shown later in this paper.

ITIT THE ROLE OF THE CJEU IN THE PROTECTION
OF VICTIMS OF DISABILITY DISCRIMINATION

1. Adequate comparator in disability discrimination cases

Finding an adequate comparator is not a problem only in the cases in-
volving intersectional discrimination. It crops up when disability discrimina-
tion is to be established as well, but fortunately this has not prevented the
EU legislator from prohibiting disability discrimination in employment.?
Judgments in Milkova?! and VL v. Szpital Kliniczny?? are illustrative in this
context. In both those cases, certain groups of persons with disabilities were

15 Gender mainstreaming is defined as ‘the process of assessing the implications for women
and men of any planned action, including legislation, policies or programmes, in all areas
and at all levels: UN Women, Handbook on gender mainstreaming for gender equality
results, 2022, https://reliefweb.int/report/world/handbook-gender-mainstreaming-gender-
equality-results, 11.

16  Burri and Schiek, op. cit., 24.

17 The concept of mainstreaming is contained in art. 10 of the TFEU which states: ‘In defin-
ing and implementing its policies and activities, the Union shall aim to combat discrimi-
nation based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation’

18  Dagmar Schiek and Jule Mulder, ‘Intersectionality in EU Law: A Critical Re-appraisal, in
Dagmar Schiek and Anna Lawson (eds), European Union Non-Discrimination Law and
Intersectionality, Investigating the Triangle of Racial, Gender and Disability Discrimination
(2011), 270. Conte emphasizes the same problem. Conte, op. cit., 21.

19  Ibid.

20 The CJEU sometimes errs when it needs to find an adequate comparable person to estab-
lish discrimination based on religion or belief, too. This was the case in Achbita. See the
criticism of this judgment in Ivana Grgurev, ‘Dismissal as Ultima Ratio in the Case-Law
of European Supranational Courts’ in Koen Nevens, Kristof Salomez, Evelin Timbermont
and Guido Van Limberghen (eds), Liber Amicorum Wilfried Rauws (2021), 367-375.

21  Case 406/15, 9.3.2017, Petya Milkova v Izpalnitelen direktor na Agentsiata za privatizatsia
i sledprivatizatsionen kontrol, ECLI:EU:C:2017:198.

22 Case 16/19, 26.1.2021., VL v. Szpital Kliniczny, ECLI.EU:C:2021:64.
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treated unfavourably compared to other groups of persons with disabilities.
In Milkova, the Bulgarian legislation provided employees with disabilities
with a higher level of protection from dismissal compared to the dismissal
protection of civil servants with disabilities. Thus, an employer in the private
sector could terminate the contract of employment of a disabled employee
only with the prior authorisation of the labour inspectorate which was not
needed for the dismissal of civil servants with disabilities.>> On the other
hand, in VL v. Szpital Kliniczny, the employer decided to grant the allow-
ance only to workers who had submitted their disability certificates after a
certain date and the workers who had submitted their disability certificates to
the employer before that date did not receive that allowance.?* The issue was
whether one can establish disability discrimination in these cases since until
then, the CJEU case-law established disability discrimination in comparison
with an able-bodied person, i.e., an able-bodied person was considered as an
adequate comparator.

The CJEU in the Milkova case ruled that a differentiation between dif-
ferent groups of persons with disabilities does not represent discrimination
based on disability but it could represent an infringement of the principle of
equal treatment, and it is up to the national court to determine this. When
making that determination it has to consider the purpose of the protection
against dismissal for both categories of disabled persons, i.e. private sector
and public sector employees.?> On the other hand, in VL v. Szpital Klinic-
zny, the CJEU ruled that that the Directive 2000/78 is not limited only to
differences in treatment between persons who have disabilities and persons
who do not have dsabilities, i.e., ‘that directive does not limit the circle of
persons in relation to whom a comparison may be made in order to identify
discrimination on the grounds of disability, for the purposes of that directive,
to those who do not have disabilities)26 Furthermore, ‘that directive would
be diminished if it were to be considered that a situation where such dis-
crimination occurs within a group of persons, all of whom have disabilities,
is, by definition, not covered by the prohibition of discrimination laid down
thereby solely on the ground that the difference in treatment at issue takes
place as between persons with disabilities:?” Despite the positive impact of
this ruling on the protection of persons with disabilities, it seems wrong from
the viewpoint of the very basic tenets of anti-discrimination law, which were,
on the other hand, taken into account by the CJEU in their legal reasoning
adopted in Milkova. Discrimination does not mean every differentiation, it
means unjustified differentiation based on prohibited ground(s) directly or
indirectly, which, logically, could be proven in comparison with the compara-
tor not possessing the protected characteristic. The final goal of the prohibi-

23 Ibid.
24  Ibid., para. 15.

25  Case 406/15, 9.3.2017, Petya Milkova v Izpalnitelen direktor na Agentsiata za privatizatsia
i sledprivatizatsionen kontrol, ECLI:EU:C:2017:198, para 64.

26  Case 16/19, 26.1.2021, VL v. Szpital Kliniczny, ECLI:EU:C:2021:64, para 31.
27  Ibid., para. 35.
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tion of discrimination is to achieve equality, and this can be achieved in dif-
ferent manners, not only by applying the principle of non-discrimination, as
proven in Milkova case.

Even in VL v. Szpital Kliniczny, the adequate protection of unfavorably
treated persons with disabilities could have been achieved by applying the
principle of equality before the law enshrined in Article 20 of the Charter of
Fundamental Rights of the European Union,?® instead of claiming that dis-
ability discrimination could be proven by comparing different groups of per-
sons with disabilities since both the victims of discrimination and the com-
parators possess the protected characteristic — disability.

Muir agrees with the legal reasoning in Milkova because the CJEU, by
differentiating between the equality before the law (Article 20 of the Charter
of Fundamental Rights of the European Union) and the principle of non-dis-
crimination (Article 21 of the Charter of Fundamental Rights of the European
Union), ‘avoids any confusion on the relationship between these various tools
and ensures coherence’?® The ruling in VL v. Szpital Kliniczny is not consist-
ent with the settled case-law of the CJEU and does not contribute to the clar-
ity of EU non-discrimination law. On the contrary, Xenidis agrees with the
reasoning in VL v. Szpital Kliniczny because the CJEU ‘has focused on actual
disadvantages rather than differences between groups and included intergroup
discrimination within the personal scope of the Directive’3® She claims that
the groups are not homogeneous, there are intergroup differences, and within
the groups there are privileged and disadvantaged members. Hence, she ad-
vocates for the comparison with the best protected subgroup.?! I agree that
the groups are not homogeneous and that there are subgroup differences, but
for the sake of consistence in the application of established concepts of anti-
discrimination law it would be better to distinguish between the principle of
non-discrimination and the principle of equality before the law.

However, if the CJEU continues comparing subgroups, this could have
another positive repercussion: it opens the door for the acknowledgment of
intersectional discrimination by the CJEU. If it is possible to make a com-

28 In his opinion Advocate General Pitruzzella claims the opposite. According to Pitruz-
zella, there is a clear distinction between the situation in VL v. Szpital Kliniczny and that
examined by the CJEU in Milkova. He differentiates the criterion of ‘nature of the em-
ployment relationship’ used in Milkova from the criterion applied in VL v. Szpital Klin-
iczny which although ‘apparently neutral’ (in that it does not expressly and directly refer
to disability), places ‘at a particular disadvantage’ (the withholding of the allowance cer-
tainly fits that concept) ‘persons having ... a particular disability’ ‘in comparison with
other persons” and, in a way ... equates them with persons having no disability (paras. 79
and 80). This argument is not convincing. In both cases the unfavorably treated groups of
disabled employees were put in a same situation as persons without disabilities.

29  Elise Muir, ‘The Essence of the Fundamental Right to Equal Treatment: Back to the Ori-
gins, German Law Journal, 20, 2019, 838.
30 Raphaéle Xenidis, “The polysemy of anti-discrimination law: The interpretation architec-

ture of the Framework Employment Directive at the Court of Justice, Common Market
Law Review, Vol. 58, No. 6, 2021, 1659.

31 Ibid., 1661.



40 Ivana Grgurev

parison between subgroups, then finding an adequate comparator in cases of
intersectional discrimination is no longer a problem. For instance, in case of
the unfavorable treatment of a female employee with a disability on a ground
which represents an intersection of gender and disability, the adequate com-
parator could be a male employee with a disability (although he is a mem-
ber of the same protected group, i.e., persons with disabilities) who is not
treated unfavorably or a female employee without a disability (although she
is a member of the same protected group — women) who is not treated unfa-
vorably.

In Milkova, the legal basis for the differentiation between different cat-
egories of workers with disabilities was contained in the law. On the other
hand, in VL v. Szpital Kliniczny, the basis for the differentiation between dif-
ferent categories of workers with disabilities was not part of legislation but
was created by the employer. Therefore, stricto sensu, different categories of
workers with disabilities were treated equally by the law but were treated dif-
ferently by the employer. However, when the law which guarantees equal-
ity is not properly applied by the employer when s/he decides on employ-
ees rights, the equality before the law is not achieved. The employer needs
to apply merit-based criteria. If s/he applies criteria which are ‘illogical and
lacking in objectivity’32, resulting in the differentiation within the group of
employees sharing a protected characteristic, s/he infringes the principle of
equality before the law. Although AG Pitruzzella, in the context of facts in the
VL v. Szpital Kliniczny case, calls the comparison of a person with disability
with a person without disability formalistic and traditional as opposed to his
innovative interpretation of the comparator, 33 which involves a comparison
between different sub-groups of persons with disabilities, I am not convinced
that this is the direction in which the CJEU should go when establishing dis-
ability discrimination. The CJEU should use both tools for achieving equality,
the principle of equality before the law and the principle of non-discrimi-
nation and make a clear distinction between them. Such an approach of the
CJEU coupled with the explicit prohibition of intersectional discrimination
by the EU legislation would provide adequate protection to the victims of
discrimination.

It is worth mentioning in this context that the Constitutional Court of
the Republic of Croatia needed to compare two groups of persons with dis-
abilities as well, when it was called upon to rule on whether the provision
granting the right to a disability allowance guaranteed by the Social Assis-
tance Act of 1997 (amended in 2001, 2003, 2006 and 2007) was discrimina-
tory.3* The contested provision of the Social Assistance Act stipulated that
a person with a severe physical or mental disability is entitled to a personal
disability allowance if their disability occurred before the age of 18. There-

32 Opinion of Advocate General Pitruzzella in Case C-16/19, 18.06.2020, VL v Szpital Klin-
iczny im. dra J. Babiriskiego, Samodzielny Publiczny Zaktad Opieki Zdrowotnej w Krakow-
ie, para. 56.

33  Ibid, paras. 81 and 82.
34 The Constitutional Court of the Republic of Croatia, U-I-4170/2004, 29.9.2010.
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fore, persons who developed such a disability after the age of 18 were put in
an unfavourable position. The Constitutional Court established that ‘in this
particular case it is not a question of ‘classic’ discrimination based on disabil-
ity, since it is not about inequality between disabled and non-disabled people,
but about inequality within the same group of disabled people with the same
degree of disability. The only thing that distinguishes them in the exercise of
the said right is the time (age) of the occurrence of that disability, accord-
ing to which criteria they are treated differently’3> The age requirement was
abolished as discriminatory, since the Constitutional Court did not find any
objective and reasonable justification for such a requirement.

2. From Chacon Navas case to XXXX v. HR Rail SA case
2.1. The concept of disability

The first case in which the CJEU dealt with the definition of disability
discrimination was Chacon Navas.?® In this case the CJEU did not recognize
long-term illness as a protected ground of discrimination.?” The female em-
ployee was dismissed because she had taken long-term sick-leave. The Span-
ish court asked the CJEU whether this represented disability discrimination
or whether sickness could be added to the list of grounds prohibited by the
Directive 2000/78. The CJEU was reluctant to broaden the protection of vic-
tims of discrimination beyond the grounds expressly listed in the Directive
2000/78 although the line between long-term sickness and disability is not al-
ways clear.?® Although the role of the CJEU is to interpret the EU law and not
to replace the legislation and establish new prohibited grounds of discrimina-
tion, there are cases in which it has broadened the protection of victims of
discrimination. In this regard, we can mention the judgment P. v. § in which
the CJEU interpreted the prohibition of sex discrimination as the prohibition
of gender discrimination and consequently protected a transgender employee
from unfair dismissal caused by her gender reassignment.?®

In some cases, in which the CJEU ruled after the CRPD entered into force
for the EU, the victims of disability discrimination did not receive adequate pro-
tection from the CJEU, quite unexpectedly. According to Conte, in Daoudi,*0

35 Ibid., para. 12.

36  Casel3/05,11.7.2006, Sonia Chacon Navas v. Eurest Colectividades SA, ECLI:EU:C:2006:456.
See more in Mark Bell and Ann Numhauser-Henning, op. cit., 147-148.

37 It is worth mentioning that some national legislations prohibit discrimination based on
health status, including the Croatian legislator in art. 1(1) of the Croatian Anti-Discrim-
ination Act (Official Gazette Nos 85/2008, 112/2012).

38 In Croatia, apart from the prohibition of disability discrimination, it is also prohibited to
discriminate against a person based on their health status (art. 1 of the Anti-Discrimina-
tion Act of 2008, amended in 2012). Furthermore, taking sick leave does not constitute a
just cause for dismissal (art. 117(1) of the Labour Act of 2014, last amended in 2019).

39  Case 13/94, 30.4.1996, P v S and Cornwall County Council, ECLI:EU:C:1996:170.

40 Case 395/15, 1.12.2016, Daoudi v. Bootes Plus SL and others, ECLI:EU:C:2016:917. In this
case, the claimant was temporary incapacitated to work due to an accident at work. 23
days after the accident, he received the notice of dismissal. The CJEU ruled that in a case
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Ruiz Conejero,! Kaltoft*? and Z. v. A Government Department*® ‘the CJEU
restored the medical model of disability in EU equality law by classifying dis-
ability as a medical condition merely located within the individual** instead
of applying the human rights model of disability contained in the CRPD.

2.2. The concept of reasonable accommodation

In HK Danmark® the CJEU broadened the concept of reasonable ac-
commodation. The CJEU in this case strengthened the argument that short-
ening working hours is a form of reasonable accommodation of working
conditions and that it is an obligation of the employer to provide it to the
employees with disabilities, by referring to the provisions of the CRPD.

In DW,* the CJEU protected a female employee with disabilities from
indirect discrimination which resulted from the apparently neutral criteria
for the selection of persons who were to be dismissed: productivity below a
given rate, a low level of multi-skilling in the undertaking’s posts and a high
rate of absenteeism.*” However, if the employer had provided that employee
with reasonable accommodation beforehand, this would not have been con-
sidered as indirect discrimination.*8

of temporary incapacity for work, for an indeterminate amount of time, as the result of
an accident at work, it does not mean, in itself, that the limitation of that person’s capac-
ity can be classified as being ‘long-term);, within the meaning of the definition of ‘disabil-
ity’ laid down by the Directive 2000/78.

41  Case 270/16, 18.1.2018, Carlos Enrique Ruiz Conejero v. Ferroser Servicios Auxiliares SA,
Ministerio Fiscal, ECLI:EU:C:2018:17. The Spanish legislation allows an employer to dis-
miss a worker on the grounds of intermittent absences from work, even if the absences
are justified and are the consequence of illnesses attributed to that worker’s disability.
The CJEU ruled that combating absenteeism is a legitimate aim but if the legislation
goes beyond what is necessary in order to achieve that aim, it constitutes a breach of the
Directive 2000/78.

42 Case 354/13, 18.12.2014, Fag og Arbejde (FOA) v Kommunernes Landsforening (KL),
ECLL:EU:C:2014:2463. Mr Kaltoft claimed he was dismissed due to his obesity. The
CJEU left it to the national court to establish whether in this case the obesity entails a
limitation resulting in particular from long-term physical, mental or psychological im-
pairments which in interaction with various barriers may hinder the full and effective
participation of Mr Kaltoft in professional life on an equal basis with other workers. If
50, obesity constitutes a disability within the meaning of the Directive 2000/78. See the
criticism of this judgment in Carmine Conte, The UN Convention on the Rights of Persons
with Disabilities and the European Union (2022), 80.

43 Case 363/12, 18.3.2014, Z. v A Government department and The Board of management
of a community school, ECLI:EU:C:2014:159. See also Mark Bell and Ann Numbhauser-
Henning, op. cit., 140-141.

44  Carmine Conte, op. cit., 151.

45 Case 335/11 and Case 337/11, 11.4.2013, HK Danmark, acting on behalf of Jette Ring v
Dansk almennyttigt Boligselskab and HK Danmark, acting on behalf of Lone Skouboe Werge
v Dansk Arbejdsgiverforening, acting on behalf of Pro Display A/S, ECLI:EU:C:2013:222.

46  Case 397/18, 11.9.2019, DW v Nobel Plastiques Ibérica SA, ECLI:EU:C:2019:703.
47  Ibid., para. 75.
48  Ibid.
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In XX v. Tartu Vangla,*® a prison officer with a hearing impairment was
dismissed because he did not meet the minimum standards of sound per-
ception prescribed by the prison’s internal rules. These standards were pre-
scribed to guarantee the safety of persons and public order, which was legiti-
mate. The use of corrective aids to assess the compliance with these standards
was not allowed. On the other hand, the use of glasses and contact lenses
was allowed.”® The CJEU emphasized the importance of reasonable accom-
modation in combating discrimination on grounds of disability in the work-
place and stressed that the concept of reasonable accommodation should be
understood broadly as the means of ‘the elimination of the various barriers
that hinder the full and effective participation of persons with disabilities in
professional life on an equal basis with other workers:>! A failure to adopt
such measures when ascertaining whether that officer is capable of fulfilling
his duties represents a breach of the Directive 2000/78.

In XXXX v. HR Rail SA,*? a trainee was employed as a specialist mainte-
nance technician for railway tracks. He was diagnosed with a heart condition
that required the fitting of a pacemaker. Since this device is sensitive to the
electromagnetic fields present on railway tracks, he could not perform his job
anymore. Disabled employees with permanent contracts in a similar situation
are entitled to be reassigned to another job within the company. The claim-
ant’s contract of employment was terminated because trainees with disability
who are no longer capable of performing their duties are not entitled to be
reassigned within the company.>® The concept of reasonable accommodation
should be considered as ‘effective and practical measures, taking each indi-
vidual situation into account, to enable a person with disability to have access
to, participate in, or advance in employment, or to undergo training, unless
such measure would impose a disproportionate burden on the employer’>*
One such measure is a reassignment to another vacancy - a position for
which the disabled employee has the necessary competence, capability and
availability, unless that measure imposes a disproportionate burden on the
employer.>

The settled case-law of the CJEU shows that the Court has developed the
concept of reasonable accommodation and highly appreciates it as a mecha-
nism of achieving equality of persons with disabilities in the world of work.
Although the inclusion of a reassignment to another vacancy on the list of
reasonable accommodation measures represents a step towards the equality
of employees with disabilities with employees without disabilities, the limits
of this measure are considerable. Few employers have vacancies for which

49  Case 795/19, 15.7.2021, XX v. Tartu Vangla, ECLI:EU:C:2021:606.
50  Ibid., para. 45.

51  Ibid., para. 48.

52  Case 485/20, 10.2.2022, XXXX v. HR Rail SA, ECLI:EU:C:2022:85.
53  Ibid., para. 21.

54  Ibid., para. 37. See also Recital 20 of the Directive 2000/78.

55  Ibid., paras. 41, 43 and 48.
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disabled employees have the necessary competence, capability, and availabili-
ty. Therefore, in many cases the obligation of the employer to offer their disa-
bled employee another post will be undoable. It is worth mentioning that the
Employment Appeal Tribunal in London, in Chief Constable of South York-
shire Police v Jelic, ruled that swapping jobs could be reasonable adjustment,
i.e., even in a case when another employee is employed in a position which
could be filled by an employee with disability, a swap should be considered
by the employer. >°

3. EU as a party to the CRPD and its repercussions
on the jurisprudence of the CJEU

As mentioned above, in 2011 the EU became a party to the UN Conven-
tion on the Rights of Persons with Disabilities and this Convention entered
into force for the EU. It means that the CJEU is obliged to interpret the EU
law in line with the CRPD. The CRPD adopts an evolving, flexible, wide, and
dynamic concept of disability.>” However, the CRPD’s provisions are seen by
the CJEU as programmatic. According to Conte ‘the CJEU exhibits ‘minimal-
ist’ approach with regard to the direct effect of international agreements in
the EU legal framework’>8

The CRPD recognises both multiple and intersectional discrimination.
Multiple discrimination of women with disabilities is mentioned in Article
6 expressly, and the UN Committee on the Rights of Persons with Disabili-
ties explained that ‘state parties must address multiple and intersectional dis-
crimination against persons with disabilities.*® Although the CRPD does not
mention intersectional discrimination expressly, the prohibition of this form
of discrimination derives from the fact that this Convention prohibits ‘dis-
crimination on all grounds” (Article 5(2)). ‘Protection against ‘discrimination
on all grounds’ means that all possible grounds of discrimination and their
intersections must be taken into account’®® Furthermore, the UN Commit-
tee on the Rights of Persons with Disabilities clarifies that ‘Article 6 ... must
be regarded as illustrative, rather than exhaustive, setting out obligations in
respect of ... multiple and intersectional discrimination’¢! Taking this into
account, the CRPD could represent a valuable tool for the CJEU to be used
to improve the position of women with disabilities on the EU labour market,
when applied properly.

56  Chief Constable of South Yorkshire Police v Jelic, Employment Apeal Tribunal in London,

UKEAT/0491/09/CEA, 24.2.2010. For more details, see Ivana Grgurev, ‘Dosezi razumne

prilagodbe (u domacdem, anglosaksonskom i pravu EU), Zbornik Pravnog fakulteta u Za-
grebu, Vol. 70, No. 2-3, 287-314.

57  Carmine Conte, op. cit., 80-81.
58  Ibid., 108.

59 Committee on the Rights of Persons with Disabilities, General comment No. 6 (2018) on
equality and non-discrimination, para. 19, https://digitallibrary.un.org/record/1626976.

60 Ibid., para. 21.
61 Ibid., para. 36.
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IV WOMEN WITH DISABILITIES IN THE CASE
LAW OF THE CJEU (DISABILITY PLUS GENDER
DISCRIMINATION)

1. Coleman case - a step forward in achieving equality

The Coleman case®? is relevant in the context of multiple discrimina-
tion of women with disabilities because it concerns a working mother who
was discriminated against based on her care for a child with disability. The
judgment of the CJEU in the Coleman case is highly appreciated in the legal
doctrine because the CJEU broadened the protection against discrimina-
tion to the persons (in this case, a mother) associated with the persons (a
child) with disabilities. Although the female employee did not possess the
protected characteristic, namely, she was not a person with disability, she
was put in an unfavorable position by her employer because of her relation-
ship with a person with disability, i.e., because she was taking care of her
disabled child. In this judgment, the CJEU prohibited for the first time the
so-called discrimination by association as a form of direct discrimination.
The judgment recognized the burden of family responsibilities of working
mothers of disabled children and the obstacles created in the working en-
vironment which render the reconciliation of their professional and family
life impossible.

There are other cases involving women taking care of their disabled fam-
ily members which were adjudicated by the CJEU interpreting the Directive
79/7/EC® which deserve to be mentioned. For instance, in the Drake®* case,
Mrs Drake was not, according to British legislation, entitled to an invalid care
allowance when she gave up her work in order to look after her mother al-
though it was paid in corresponding circumstances to a married man. It rep-
resented a breach of the Directive 79/7/EEC.%

62  Case 303/06, 17.7.2008, S. Coleman v Attridge Law and Steve Law, ECLI:EU:C:2008:415.

63  European Union: Council of the European Union, Council Directive 79/7/EEC of 19 De-
cember 1978 on the progressive implementation of the principle of equal treatment for
men and women in matters of social security, Official Jurnal of the European Union L 6,
10.1.1979, 24-25.

64 Mrs Drake was not, according to British legislation, entitled to an invalid care allow-
ance when she gave up her work in order to look after her mother although it was paid
in corresponding circumstances to a married man. It represented a breach of the Di-
rective 79/7/EEC. Case 150/85, Jacqueline Drake v Chief Adjudication Officer, 24.6.1986,
ECLL:EU:C:1986:257.

65 On the other hand, in Zuechner, Mrs Zuechner was not entitled to a payment in respect
of the therapeutic treatment provided by her for her disabled husband. She was not con-
sidered a member of working population and this fact excluded her from the scope of the
Directive 79/7/EC. According to Ellis and Watson, in this case the Court was reluctant
to recognize the true financial value of work undertaken in the home. Evelyn Ellis and
Philipa Watson, EU Anti- Discrimination Law (2012), 446. Case 77/95, Zuechner v Han-
delskrankenkasse Bremen, 1996, ECLI:EU:C:1996:425.
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2. Z v. A Government Department case
- two steps back in achieving equality

The judgment in Z v. A Government Department is relevant in the con-
text of multiple discrimination of women with disabilities. In this case, the
biological mother of a child born by a surrogate mother was not entitled ei-
ther to maternity leave or to adoption leave. Since she did not give birth to
child - a precondition for taking maternity leave — she was not entitled to it.
Similarly, since she did not adopt a child, she was not entitled to adoption
leave. She claimed she was a victim of disability and sex discrimination. The
CJEU did not find the national (Irish) law discriminatory in this case. Her
disability - the fact that she was born without a uterus - did not prevent her
from performing her professional activities and therefore in the context of
employment and occupation, she was not considered as a person with dis-
ability. She also failed to prove she had been a victim of sex discrimination,
because a male claimant in a similar situation would be treated in the same
manner. Although such a decision was expected in this case, because a differ-
ent ruling would amount to the indirect judicial recognition of surrogacy, the
fact is that the working mother and her child were not adequately protected
by the judgment of the CJEU in this case.

According to Conte ‘EU law does not comply with the CRPD, which
under Article 6 requires multiple and intersectional discrimination against
women and girls with disabilities to be addressed’®® He concludes that ‘EU
anti-discrimination law does not take into account the disability aspects of

gender discrimination or the gender aspect of disability discrimination’¢”

In the legal doctrine, the CJEU is often criticized for lacking a coher-
ent approach in the non-discrimination cases and for the reluctance of use
of its potential to broaden the protection of victims of discrimination.%®
According to Mulder, ‘EU non-discrimination law is capable of promoting
substantive gender equality although the CJEU seems sometimes uncertain
about its own, occasionally progressive, approach.®® Similarly, Moon notes
that ‘different approaches to different grounds had developed in an ad hoc
way without the consistency and coherence that ought to underpin an ef-
fective equality law.”°

66 Carmine Conte, op. cit., 153.
67  Ibid., 105.

68 “The CJEU in this area is frequently criticised as incoherent, contradictory and merely re-
acting to individual cases. Jule Mulder’, EU Non-Discrimination Law in the Courts (2017),
271.

69  Ibid., 255.
70  Gay Moon, Tustice for the Whole Person. The UK’s Partial Success Story, in Dagmar
Schiek and Anna Lawson (eds), European Union Non-Discrimination Law and Intersec-

tionality, Investigating the Triangle of Racial, Gender and Disability Discrimination (2011),
157.
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V PROHIBITION OF MULTIPLE AND
INTERSECTIONAL DISCRIMINATION IN ANGLO-
SAXON LEGAL SYSTEMS

The influence of the North America on European equality and anti-dis-
crimination law is unquestionable.”! This is due to the fact that anti-discrim-
ination law was introduced in the North America several decades before its
introduction in the EU and it had enough time to develop in the case-law of
national courts.”?

The Canadian Human Rights Act explicitly prohibits intersectional dis-
crimination in section 3(1): ‘For greater certainty, a discriminatory practice
includes a practice based on one or more prohibited grounds of discrimina-
tion or on the effect of a combination of prohibited grounds’”? “The Ontario
Human Rights Commission has noted that taking an intersectional approach
leads to a greater focus on society’s response to the individual and a lesser
focus on the category into which the person may fit. This enables a Court
to make a more person-specific analysis of the effect of the treatment in

question...”*

In the UK’s Equality Act 2010, Section 14 prohibits combined discrimina-
tion, i.e., discrimination based on dual characteristics.”> However, this provision
prohibits only direct discrimination on a maximum of two grounds.

An analysis of selected comparative legal systems has proven that, de-
spite the potential difficulties in tackling multiple and intersectional discrim-
ination by legislation, some legislators have decided to prohibit these forms of
discrimination explicitly and this can serve as a model for the EU legislator.

VI CONCLUSION

Although the EU has become an important player in the field of funda-
mental rights protection,’® in the context of non-discrimination protection
there is room for further development, in particular in the context of protec-
tion of victims against multiple and intersectional discrimination.

71  Grainne De Burca, “The Trajectories of European and American Antidiscrimination Law’,
The American Journal of Comparative Law, Vol. 60, No. 1, 2012, 1-22.

72 Ibid.

73 The Canadian Charter of Human Rights, https://laws-lois.justice.gc.ca/eng/acts/h-6/page-
Lhtml.

74 Gay Moon, op. cit.,163.

75 UK’ Equality Act 2010, https://www.legislation.gov.uk/ukpga/2010/15/section/14.

76  Sejla Imamovi¢, The Architecture of Fundamental Rights in the European Union (2022),
43. She emphasises the potential of the CJEU, as opposed to the ECtHR, in setting the
fundamental rights standards. According to Imamovi¢, ‘the Luxembourg Court could be
more progressive when it comes to fundamental rights protection, because it operates in

a less diverse environment than the ECtHR and it has a stronger enforcement mecha-
nism’. Ibid., 202.
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The analysis of the both the EU legislation and the case-law of the CJEU
has proven that the issue of multiple and intersectional discrimination is not
addressed adequately in EU law. There is a considerable number of cases on
disability discrimination ruled by the CJEU and only a few cases related to
the discrimination of disabled female employees because of their care respon-
sibilities. Although disabled women share an unfavorable position in society
with disabled men, the specificities of their discrimination caused by their
gender roles in society should be recognized by law. The analysis of the CJEU
case-law in this context has proven that the reasonings in the CJEU rulings
are sometimes incoherent and even lack the clarity of conceptual framework
(different models of disability applied; ambiguities in defining an adequate
comparator in disability discrimination cases), and it is unrealistic to expect
that the concept of multiple and intersectional discrimination would be de-
veloped any time soon in the case-law of the CJEU. An explicit provision
on the prohibition of multiple and intersectional discrimination like the ones
introduced in the comparable Anglo-Saxon legal systems would guarantee a
higher level of protection of women with disabilities and ease their position
on the labour market.

The inconsistency of the CJEU case-law on disability discrimination
confirms not only the need to recognize women with disabilities as a tar-
get group for protection against discrimination, but the need to address the
needs of all persons of disabilities and protect them from discrimination in
different areas of social life. A separate directive dealing solely with the pro-
tection of persons with disabilities which would explicitly recognize multiple
and intersectional discrimination could be an appropriate tool for achieving
this goal. Meanwhile, a more active role of the CJEU in the interpretation of
EU law in line with the CRPD would be helpful.
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ZASTITA ZENA SA INVALIDITETOM U
ANTIDISKRIMINACIJSKOM PRAVU EVROPSKE
UNIJE

Apstrakt

Zastita osoba s invaliditetom od diskriminacije ogranicen je koncept
unutar prava Evropske unije. Pokriva samo njihovu zastitu u podrudju
zaposljavanja, radnih odnosa i obavljanja zanimanja, ostavljajuci osobe s in-
validitetom nezasti¢ene od diskriminacije u drugim podru¢jima drustvenog
zivota (kao $to su socijalna sigurnost, pristup dobrima i uslugama, obrazo-
vanje). Nadalje, viSestruka diskriminacija Zena spominje se samo u pream-
bulama Rasne direktive i Okvirne direktive o jednakosti, dok je Sud pravde
Evropske unije u svojoj praksi propustio prepoznati koncept intersekcijske
diskriminacije. Uzimaju¢i to u obzir, moze se zakljuciti da osobe s invalidite-
tom nisu adekvatno zasticene od diskriminacije, a osobito Zenama s invalidi-
tetom nedostaje vidljivosti u pravu Evropske unije.

Konvencija UN o pravima osoba s invaliditetom stupila je na snagu za
Evropsku uniju 2011. godine. Ova konvencija primjenjuje model ljudskih
prava na invaliditet i priznaje viSestruku diskriminaciju Zena s invalidite-
tom. Buduci da postoji obaveza Suda pravde Evropske unije da tumaci pravo
Evropske unije u skladu s tom konvencijom, o¢ekivana implikacija te obaveze
je bolja zastita Zena s invaliditetom od diskriminacije u Evropskoj uniji.

Fokus ovog rada je na analizi relevantne sudske prakse Suda pravde
Evropske unije i njenih posledica na polozaj Zena s invaliditetom na trzi$tu
rada Evropske unije.

Kljuéne re¢i: Zene; Invaliditet; Diskriminacija; Pravo Evropske unije; Zapo-
sliavanje; Radni odnosi.
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INTERSEKCIJSKA I VISESTRUKA
DISKRIMINACIJA DEVOJCICA I ZENA
SA INVALIDITETOM U OBRAZOVANJU I
PRI ZAPOSLJAVAN]JU: OBAVEZE DRZAVA
POTPISNICA PREMA CLANU 6. KONVENCIJE O
PRAVIMA OSOBA SA INVALIDITETOM

Apstrakt

Clanom 6. Konvencije o pravima osoba sa invaliditetom obuhvacena je vi-
Sestruka diskriminacija devojcica i Zena sa invaliditetom. Njime se drZavama
potpisnicama namece obaveza da preduzmu ‘sve odgovarajuce mere kako bi
obezbedile potpun razvoj, napredak i osposobljavanje Zena da bi im se garanto-
valo vrsenje i uZivanje ljudskih prava i osnovnih sloboda sadrZanih u ovoj kon-
venciji’. Ove obaveze predmet su detaljnijeg razmatranja u Opstem komentaru
broj 3 Komiteta za prava osoba sa invaliditetom od 2016. godine.

IstraZivanje je fokusirano na dva specificna cilja. Prvi je da se analiziraju i
na detaljan nacin obrade potencijalne obaveze drzava na osnovu clana 6. Kon-
vencije. Drugi cilj je usmeren na kriticko posmatranje prakticnih aktivnosti koje
su drZave preduzele u pogledu ispunjenja navedene obaveze.

Osnovni istrazivacki zadaci postavljeni su u skladu sa opisanim ciljevima:
da se ispita neophodnost proaktivnog delovanja drZava i sankcionisu intersek-
cijska i visestruka diskriminacija devojcica i Zena sa invaliditetom, odnosno
kontinuirani napor i dinamicna reakcija na intersekcijsku i visestruku diskri-
minaciju; da se preispita realnost postizanja dualne pozicije drzave koja isto-
vremeno mora normirati pravni okvir zastite od diskriminacije i deluje merama
koje su usmerene ka povelanju vidljivosti, odnosno merama koje moraju da
postignu cilj fakticke jednakosti devojcica i Zena sa invaliditetom.

IstraZivanje je ograniceno na diskriminaciju u oblastima obrazovanja i za-
posliavanja, imajuci u vidu obim ovog rada, kao i ¢injenicu da se ove dve kom-
ponente funkcionalno preplicu, kao i da su indikativne za uocavanje dobrih i
losih praksi, sistemske i strukturne diskriminacije.

Kljucne reci: Devojcice i Zene sa invaliditetom; Intersekcijska i visestruka dis-
kriminacija; Pravo na obmzovanje; Pravo na rad; Konvencija o
pravima osoba sa invaliditetom.
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I UVODNA RAZMATRANJA

Konvencija o pravima osoba sa invaliditetom (u daljem tekstu: CRPD,
Konvencija) jedan je od najsire prihva¢enih medunarodnih instrumenata, sa
185 ratifikacija.! Clanom 6. Konvencije obuhvaéena je viSestruka diskrimi-
nacija devojcica i zena sa invaliditetom. Njime se drzavama potpisnicama na-
mece obaveza da preduzmu ,,sve odgovaraju¢e mere kako bi obezbedile pot-
pun razvoj, napredak i osposobljavanje Zena da bi im se garantovalo vrienje i
uzivanje ljudskih prava i osnovnih sloboda sadrzanih u ovoj konvenciji‘. Ove
obaveze predmet su detaljnijeg razmatranja u Op$tem komentaru broj 3 Ko-
miteta za prava osoba sa invaliditetom od 2016. godine.

Istrazivanje je fokusirano na dva specifi¢na cilja. Prvi je da se analiziraju
i na detaljan nacin obrade potencijalne obaveze drzava na osnovu ¢lana 6.
Konvencije. Drugi cilj je usmeren na kriticko posmatranje prakti¢nih aktiv-
nosti koje su drzave preduzele u pogledu ispunjenja navedene obaveze.

Osnovni istrazivacki zadaci postavljeni su u skladu sa opisanim ciljevi-
ma: da se ispita neophodnost proaktivnog delovanja drzava i sankcionisu in-
tersekcijska i viSestruka diskriminacija devojcica i Zena sa invaliditetom, od-
nosno kontinuirani napor i dinami¢na reakcija na intersekcijsku i visestruku
diskriminaciju; da se preispita realnost postizanja dualne pozicije drzave koja
istovremeno mora normirati pravni okvir zastite od diskriminacije i deluje
merama koje su usmerene ka povecanju vidljivosti, odnosno merama koje
moraju da postignu cilj fakticke jednakosti devojcica i Zena sa invaliditetom.

Kriticka analiza ima za cilj da ukaze na dobre i lose prakse primene naci-
onalnih mehanizama suzbijanja intersekcijske diskriminacije devoj¢ica i Zena
sa invaliditetom, odnosno na kapacitete, strategije i akcije drzava da percipi-
raju i preveniraju ovu vrstu diskriminacije. U tu svrhu ¢e se uglavnom kori-
stiti normativni metod ali i metod studije slucaja. Istrazivanje je ograni¢eno
na diskriminaciju u oblastima obrazovanja i zapo$ljavanja, imajuéi u vidu
obim rada, kao i ¢injenicu da se ove dve komponente funkcionalno prepli-
¢u, kao i da su indikativne za uocavanje sistemskih i strukturnih problema
koji dovode do (nesankcionisane) intersekcijske i viSestruke diskriminacije.
U daljem tekstu ¢e se pod izrazom ,zene sa invaliditetom® podrazumevati i
devojcice sa invaliditetom, u skladu sa Opstim komentarom 3 Komiteta za
prava osoba sa invaliditetom.

II UKRSTANJE IDENTITETA I INTERSEKCIJSKA
DISKRIMINACIJA ZENA U OBRAZOVANJU I PRI
ZAPOSLJAVANJU

Visestruka i intersekcijska diskriminacija rezultat je neopravdanog razli-
¢itog tretmana lica po nekoliko razlic¢itih licnih svojstava istovremeno, od-

1 Zakon o potvrdivanju Konvencije o pravima osoba sa invaliditetom, Sluzbeni glasnik RS
- Medunarodni ugovori, br. 42/2009. Stanje ratifikacija navedeno je na dan 6.5.2022. Lista
ratifikacija dostupna je na: https://www.un.org/development/desa/disabilities/convention-
on-the-rights-of-persons-with-disabilities.html.
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nosno ukrstanja identiteta koji podsticu stereotipe i predrasude, $to rezultira
negiranjem prava na jednakost i ravnopravnost u vise socijalnih sfera isto-
vremeno (Fredman to naziva ,sinergijskim razlikovanjem*?). Tako Zene sa
invaliditetom trpe posledice kako stereotipnog rodnog ponasanja, tako i ste-
reotipnog ponasanja prema osobama sa invaliditetom. One su ¢e§ce izlozene
nasilju, ukljucujudi i porodi¢no nasilje, i njima se u najve¢oj meri uskrac¢uju
pravo na obrazovanje, zaposljavanje odnosno pristup trzistu rada, kao i na
kori¢enje zdravstvenih usluga.?

U korenu ovakve vrste diskriminacije su pogresna i neutemeljena vero-
vanja o osobinama Zena i osoba sa invaliditetom. Kako se istice u izvestaju
Komiteta za ukidanje diskriminacije zena?, svaki pojedinac istovremeno vrsi
nekoliko drustvenih uloga, u kojima se nalazi prema nekom li¢cnom svojstvu
koje poseduje. Ove uloge, identiteti, omogucavaju mu da ostvari neke aspek-
te svoje bioloske ili drustvene li¢nosti i kao takve su nerazdvojne od samog
pojedinca bez ozbira na to da li su urodene ili izabrane, odnosno da li su
stvorene svojevoljno ili kao nuzna posledica okolnosti u kojima pojedinac
zivi i razvija se.”> One medutim mogu dovesti do diskriminacije lica, u i tom
slucaju nece biti predispozicija ve¢ prepreka za ostvarivanje odredenog prava,
odnosno realizaciju odredene drustvene potrebe ili funkcije. Kod Zena sa in-
validitetom ukrstaju se identiteti koji su ve¢ pojedina¢no izlozeni razli¢itom
tretmanu u drus$tvu - rodnoj neravnopravnosti i marginalizaciji osoba sa in-
validitetom. Ovakva zabrinjavajuca situacija dodatno se pogorsava ukoliko se
na primer radi o Zenama koje dolaze iz ruralnih i slabije razvijenih podrucja,
iz sredina u kojima je dominantno partijarhalno shvatanje podele rodnih ulo-
ga, ili ako su u pitanju Zene pripadnice seksualnih manjina.

Rasprostranjenost visestruke diskriminacije proistice i iz ¢injenice da se
zenama sa invaliditetom cesto uskracuju razli¢ita prava koja su formalno ga-
rantovana kao funkcionalna predispozicija za ravnopravno ostvarivanje odre-
denih ljudskih prava. Pa se tako u odnosu na njihov rodni identitet javljaju:
tradicionalna shvatanja da se Zenama ne treba dozvoliti visoko obrazovanje,
ili ¢ak obrazovanje uopste, zbog njihove uloge u porodici i domacinstvu; pre-
drasude pri zaposljavanju koje su vezane za planiranje porodice i porodi¢ne
duznosti zena; nevidljive prepreke u napredovanju koje su utemeljene u stere-
otipnom posmatranju zena kao manje sposobnih da se nadu na rukovode¢im
mestima; nejednakost zarada, odnosno negacija standarda ,jednaka zarada

2 Sandra Fredman, Discrimination Law (2011), 139. Navedeno prema: Meghan Campbell,
“CEDAW and Women’s Intersecting Identities: A Pioneering Approach to Intersectional
Discrimination”, Oxford University Working Paper Vol. 2, No. 3, February 2016, 8.

3 Report of the Special Rapporteur on violence against women, its causes and consequences,
General Assembly A/67/150 od 3.8.2012., 6-7.

Meghan Campbell, op. cit., 7.

U feministickom promisljanju videstruke diskriminacije Zena se veoma dobro identifi-
kuje kao pojava ,slojevitih identiteta, koji nastaju kao posledica socijalnih odnosa, is-
torijskih prilika i nac¢ina delovanja struktura na vlasti. Association for Women’s Rights
in Development, ‘Intersectionality: A Tool for Gender and Economic Justice, Women's
Rights and Economic Change No. 9, August 2004, 2.
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za jednaku vrednost ulozenog rada®; diskriminacija po osnovu trudnoce i na-
kon povratka sa porodiljskog odsustva i odsustva radi nege deteta®, i tako
dalje. Kao osobe sa invaliditetom, Zene se susre¢u sa dodatnim problemima:
segregaciji u obrazovanju i onemogucavanju ucenja u redovnom obrazova-
nom sistemu; uvrezenim shvatanjima da ne mogu uopste ili ne mogu dovolj-
no kvalitetno obavljati (bilo koji) posao; da je njihov rad manje vredan jer
su manje efikasne, i tako dalje. Trebalo bi pomenuti i pravo na razumno pri-
lagodavanje kao jedno od osnovnih prava osoba sa invaliditetom kako kada
je re¢ o obrazovanju, tako i kada je re¢ o zaposljavanju i kori$¢enju razlici-
tih javnih usluga, koje je ¢esto uskra¢eno u potpunosti ili je samo formalno
proklamovano dok njegova implementacija fakticki izostaje. Ovo su svakako
osnovni problemi kada je re¢ o aktivnoj ulozi drzave, koja bi morala da usvoji
i implementira standarde dostupnosti osobama sa invaliditetom u naj$irem
mogucéem obimu.

Jedna od dimenzija koje nece biti u direktnom fokusu daljeg istraziva-
nja ali je vredna pomena, jeste odnos ukupnog kvaliteta zivota Zene sa inva-
liditetom i ostvarivanja prava na obrazovanje i zaposljavanje. Zene koje trpe
porodi¢no nasilje najces¢e nece dobiti priliku da se obrazuju, kao ni da se
zaposle. Specijalna izvestiteljka za nasilje prema Zenama Rashida Manjoo sa-
svim pravilno primecuje: ,,Zene sa invaliditetom koje su zrtve nasilja u ve¢em
su riziku od nezaposlenosti zato $to bi nasilnici mogli da ih uznemiravaju ili
zastra$uju na radnom mestu, uznemiravaju druge zaposlene, ili ih sprece da
uopste odu na posao, kao mehanizam kontrole koji moze rezultirati gubitkom
zaposlenja”” Vazno je dakle primetiti da je ukupan poloZaj Zena sa invalidi-
tetom determinisan nizom faktora koji se odnose na podrsku sredine, ili od-
sustvo iste, materijalno stanje, finansijsku samostalnost, i sli¢cno. Oni moraju
u svakom trenutku biti uzeti u obzir u celom kontekstu reagovanja drzave u
skladu sa obavezama iz ¢lana 6. CRPD - da bi se omogucilo istinsko i efikasno
ostvarivanje prava za obrazovanje i zaposljavanje, potrebno je preduzeti daleko
veci broj koordinisanih i komplementarnih mera podrske Zenama sa invalidi-
tetom, nego $to su one koje su ograni¢ene na ove dve specifi¢ne oblasti. U tom
smislu je vazno ukazati i na intersekcijska prirodu ovog nasilja, koje potice
iz razli¢itih pobuda ali istovremeno uti¢e na mnoge sfere Zivota.? Jasno je da
su Frohmader, Dowse i Didi u potpunosti u pravu kada konstatuju da drza-
va moze dozvoliti nasilje propustanjem da ga normira na adekvatan nacin, ili
propustanjem da primeni normativni okvir koji je usvojen.’

6 U odnosu na ovu vrstu diskriminacije, videti uporednu analizu u: Jovana Raji¢ Cali¢,
»Posebna zastita Zene za vreme trudnoce, porodiljskog odsustva i odsustva radi nege de-
teta u Srbiji i u uporednom pravu®, Radno i socijalno pravo, 2/2019, UdruZenje za radno
pravo i socijalno osiguranje Srbije, 337-353.

7 Human Rights and Disabled Persons (United Nations publication, Sales No. E.92.XIV.4),
citirano prema: Report of the Special Rapporteur on violence against women, its causes and
consequences, op. cit., 17.

8  Carolyn Frohmader, Leanne Dowse and Aminath Didi, Preventing Violence against Wom-
en and Girls with Disabilities (2015), 9.

9 Report of the Special Rapporteur on violence against women, its causes and consequences,
op. cit., 10.
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I1I CLAN 6. CRPD I OPSTI KOMENTAR 3. KOMITETA
ZA PRAVA OSOBA SA INVALIDITETOM

Clan 6. CRPD glasi:

Zene sa invaliditetom

1. Drzave strane ugovornice su svesne toga da su Zene i devojke sa
invaliditetom izloZene visestrukoj diskriminaciji i u tom pogledu ée pre-
duzeti mere kako bi im obezbedile potpuno i ravnopravno ostvarivanje
svih ljudskih prava i osnovnih sloboda.

2. DrzZave strane ugovornice (e preduzeti sve odgovarajuce mere
kako bi obezbedile potpun razvoj, napredak i osposobljavanje Zena da
bi im se garantovalo vrsenje i uZivanje ljudskih prava i osnovnih sloboda
sadrzanih u ovoj konvenciji.

U Opstem komentaru broj 3, Komitet za prava osoba sa invaliditetom (u
daljem tekstu: Komitet) jasno naglasava da upotrebljeni izraz ,zene“ (engl.
women) podrazumeva i obuhvata i odrasle zene i devojcice. Dalje, dok izraz
»pol“ (engl. sex) podrazumeva biolosko odredenje, izraz ,,rod” (engl. gender)
upucuje na karakteristike (uloge) koje drustvo ili kultura jedne zemlje ozna-
¢ava kao muske ili Zenske. Komitet se osvrnuo i na neke druge pojmove koji
se koriste u CRPD. Visestruka diskriminacija je situacija u kojoj osoba moze
iskusiti diskriminaciju po dva ili vi§e osnova istovremeno, na nacin da je re-
zultat takve diskriminacije naglaseniji nego da se ona desava samo po jed-
nom od osnova. Intersekcijska diskriminacija sa druge strane podrazumeva
situacije u kojima dolazi do interakcije izmedu nekoliko osnova za diskrimi-
nisanje, tako da oni funkcioni$u zajedno i medusobno su neodvojivi.!?

Komitet jasno izrazava nuznost aktivnog pristupa antidiskriminacionim
merama koje ¢e uspostaviti jednakost i ravnopravnost zena sa invaliditetom.
U tom smislu se zahteva od drzava da iskorace dalje od formalnog uzdrzava-
nja od diskriminatornog postupanja i ukazuje se da one moraju usvojiti mere
aktivne podrske Zenama sa invaliditetom u cilju njihovog razvoja i osnazi-
vanja.!! Funkcionalna povezanost ¢lana 6. odnosno obaveza koje se nameéu
drzavama na ovaj nacin, i ostatka teksta CRPD, prema Komitetu je evidentna
i nezaobilazna o njegovom tumacenju: ,Clan 6. sluzi kao alat za tumacenje
pristupa odgovornostima drzava ¢lanica sirom Konvencije, da promovisu, $ti-
te i ispunjavaju ljudska prava Zena i devojcica sa invaliditetom, iz pristupa
zasnovanog na ljudskim pravima i razvojne perspektive.“!2

Da bi se postigao cilj razvoja, napredovanja i osnazivanja Zena sa inva-
liditetom, koji je prakti¢no zacrtan u ¢lanu 6. stavu 2. CRPD, potrebno je da
drzave preduzmu sve potrebne mere kako bi osigurale pretpostavke da Zene

10 Committee on the Rights of Persons with Disabilities, General comment No. 3 (2016),
Article 6: Women and girls with disabilities, CRPD/C/GC/3, 2, para. 4.

11 Ibid., 2, para. 7.
12 Ibid., 2-3, para. 7.
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sa invaliditetom mogu da uzivaju sva ljudska prava na ravnopravan nacin,
odnosno na nacin koji ih prakti¢no izjednacava u uzivanju prava sa muskom
populacijom, kao i Zenskom populacijom bez invaliditeta. Mere koje se od-
nose na obrazovanje i zaposljavanje, smatraju se merama u domenu ekonom-
skog osnazivanja Zena.

»Drzave ¢lanice Konvencije imaju obavezu da postuju, Stite i ispunjava-
ju prava zena sa invaliditetom prema ¢lanu 6. i svim drugim materijalnim
odredbama, kako bi im se garantovalo uZivanje i ostvarivanje svih ljud-
skih prava i osnovnih sloboda. Ove duznosti podrazumevaju preduzimanje
pravnih, politi¢kih, administrativnih, vaspitnih i drugih mera.“!* Komitet
u ovom smislu ne odstupa od klasi¢ne podele obaveza drzave prilikom
stvaranja preduslova za nesmetano vrSenje nekog ljudskog prava. Drzava
se najpre mora uzdrzati od mesanja u vr§enje prava, njegovim neopravda-
nim uslovljavanjem ili ograni¢avanjem koje u praksi obesmisljava njegovo
postojanje i otezava njegovu realizaciju. Pravni okvir, kao i praksa njegove
primene, moraju biti takvi da omoguce svima uzivanje prava na jednak i
ravnopravan nacin. Osim pasivnog ponasanja, drzava mora u odredenim
situacijama i u odnosu na pojedina prava da ima i aktivou ulogu. Ta uloga
se odnosi na dva aspekta njenog delovanja. Najpre, drzava mora zastititi
titulara prava, kako bi ona/on mogli neometano da ga uZivaju bez ograni-
¢avanja trecih strana. Ova obaveza se funkcionalno nastavlja na prvu. Dok
je kod uzdrzavanja drzava duzna da pasivho omoguci vrenje prava odno-
sno da ne ¢ini nista Sto bi moglo onemoguditi ili ugroziti vrsenje prava,
kod zastite je duzna da to ¢ini na aktivan nacin, otklanjaju¢i okolnosti i
delovanja koja negiraju ili ugrozavaju vrsenje prava. Zastita se takode ne
svodi samo na ustanovljen normativni okvir zatite prava, ve¢ i na njego-
vo efikasno sprovodenje tako da moze opravdati svoju svrhu i tako da igra
aktivnu ulogu u ostvarivanju prava uprkos potencijalnim $tetnim uplivima
sa treCe strane. Zastita dakle omogucava titularu neometano vrsenje prava
u praksi, odnosno brzo reagovanje i stvaranje uslova da se pravo efektivno
vr$i u okolnostima kada neka treca strana svojim delovanjem privremeno
ugrozi ili obustavi vr§enje prava, suprotno propisima. Konac¢no, treca ulo-
ga — istovremeno i duznost — drzave u pogledu stvaranja uslova za vrenje
nekog ljudskog prava, funkcionalno je povezana sa prethodne dve duznosti
i svodi se na aktivno delovanje drzave kako bi se omogudili preduslovi za
vr$enje prava. Ono se razlikuje od prethodne dve obaveze jer je ovde drzava
aktivna (za razliku od prve grupe obaveza gde je pasivna) da bi svojim po-
zitivnim delovanjem (a ne spre¢avanjem negativnog delovanja trece strane
kao $to je slucaj kod druge grupe obaveza) nacinila preduslove da se neko
pravo zaista uziva na nacin i u kvalitetu koji je zamisljen prilikom njegovog
normiranja na medunarodnom i nacionalnom nivou. Kvalitet uZivanja pra-

13 One su komplementarne merama koje su usmerene da postignu njihovu participaciju u
drugim oblastima drustva, kao §to su kultura, sport, politika, zdravstvena zastita. Ibid., 7,
para. 21.

14 Ibid., 8, para 24.
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va podrazumeva i ravnopravnost u njegovom vr$enju, kao i kreiranje po-
tencijala pomocu kojih dolazi do potpunog i efektivnog vrSenja prava. Na
ovo upozorava i Komitet, razmatrajuci polozaj i ulogu drzave u postupku
ostvarivanja prava zena sa invaliditetom, a u kontekstu implementacije ¢la-
na 6. CRPD. ,Drzave ¢lanice moraju usvojiti pristup dvostrukog koloseka:
(a) sistematskim uklju¢ivanjem interesa i prava Zena i devojcica sa invali-
ditetom u sve nacionalne akcione planove, strategije i politike koje se ticu
zena, detinjstva i invaliditeta, kao i u sektorske planove koji se ti¢u, na pri-
mer, rodna ravnopravnost, zdravlje, nasilje, obrazovanje, politicko ucesce,
zaposljavanje, pristup pravdi i socijalnoj zastiti; i (b) preduzimanje ciljanih i
pracenih akcija koje su posebno usmerene na zene sa invaliditetom.“!>

Trebalo bi napomenuti da drzava nije ogranicena na slucajeve zastite od
diskriminacije koju pocinje njeni organi i institucije; zastita je univerzalna
i opsta, a ukoliko ne pruzi zadovoljavajuci stepen zastite drzava moze biti
odgovorna za svoje necinjenje u situaciji kada se od nje ocekuje upravo su-
protno. Ovaj princip ustanovljen je Opstom preporukom broj 19 Komiteta za
eliminaciju svih oblika diskriminacije Zena, koji je konstatovao da su drzave
odgovorne i za postupanja privatnih entiteta ako je diskriminacija posledica
propustanja drzave da sa duznom paznjom pristupi prevenciji krsenja prava,
ili da istraZi i sankcionise krsenje i dodeli naknadu $tete zrtvama.'6

Komitet u Opstem komentaru broj 3 dalje ukazuje na povezanost ¢lana
6. sa ¢lanovima 24. koji se odnosi na pravo na obrazovanje i ¢lana 27. koji se
odnosi na pravo na zaposljavanje i rad.

U odnosu na ¢lan 24. Komitet istice da se u oblasti obrazovanja ukrstaju
klasi¢ni rodni stereotipi, kao $to je davanje veceg znacaja obrazovanju decaka
nego devojcica, sa nizom drugih stereotipa i prepreka sa kojima se devojcice
susrecu u najranijem, $kolskom dobu, usled ¢ega u znacajno manjem procen-
tu sti¢u odredeni stepen obrazovanja: decji brakovi, zenske porodi¢ne duz-
nosti, Zene u ulogama porodi¢nog negovatelja, ali i sa stereotipima u samom
obrazovanog sistemu (udZbenicima, stavovima nastavnika) i sa nedovoljno
prilagodenim $kolskim prostorijama (na primer nedostatak prostorija i mate-
rijala za menstrualnu higijenu).!” Borba za ostvarivanje prava na obrazovanje
devojcica sa invaliditetom u mnogim krajevima sveta je i borba sa predrasu-
dama zbog kojih se ovoj deci odri¢e svaka budué¢nost.!8

15  Ibid., para. 27.

16  In-depth study on all forms of violence against women, Report of the Secretary-General,
General Assembly A/61/122/Add.1, 6.7.2006, 73, para. 257.

17 Committee on the Rights of Persons with Disabilities, op. cit., 16, para. 56. i dalje (para.
36): »...de¢ji brak doprinosi vecoj stopi napustanja $kole i ranim i ¢estim porodajima.
Devojcice sa invaliditetom dozZivljavaju drustvenu izolaciju, segregaciju i eksploataciju
unutar porodice, uklju¢uju¢i iskljucenje iz porodi¢nih aktivnosti, spre¢enost da napustaju
dom, prisiljavanje da obavljaju neplacene kuéne poslove i zabranu pohadanja gkole.*

18  Za primere iz Burkine Faso, Nigera i Malija, videti: Handicap International (Humanity &
Inclusion), Education, girl, disability: an equation to solve, Ensuring the right to education
for girls with disabilities in the Sahel, Factsheet January 2021.
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U odnosu na zaposljavanje i ¢lan 27. CRPD, Komitet naglasava da se
zene sa invaliditetom pored opstih prepreka sa kojima se osobe sa invalidi-
tetom generalno suocavaju kada pokusavaju da ostvare svoje pravo na rad,
suocavaju i sa jedinstvenim preprekama za ravnopravno uce$¢e na radnom
mestu, ukljucujuci seksualno uznemiravanje i nejednaku platu, nedostatak
mogucnosti obeste¢enja zbog pretrpljene diskriminacije, kao i razlicite fizi¢-
ke, informacione i komunikacione barijere.19

Komitet naglasava nekoliko osnovnih nacina da drzava ispunjava svo-
je obaveze prema c¢lanu 6. CRPD: ukidanje diskriminatornih propisa i do-
noSenje novih antidiskriminatornih propisa; usaglagavanje prakse primene
propisa sa novodonetim propisima i nacelima jednakosti i ravnopravnosti;
re$avanje svih problema koji se ti¢u postoje¢ih prepreka kako bi zene sa in-
validitetom uzivale svoja osnovna prava na jednak i ravnopravan nacin; pri-
kupljanje statisit¢kih i drugih podataka koji su od vaznosti za implementaciju
pravnog okvira i donetih mera, kako bi se one usavrsile i prilagodile faktic-
kim okolnostima na terenu; komunikacija i saradnja sa drugim nacionalnim
i medunarodnim akterima na pobolj$anju polozaja Zena sa invaliditetom, od-
nosno podrka stvaranju mreza ovih organizacija i institucija.?’

Opsti komentar broj 3 ne sadrzi konkretne mere koje se odnose na dosti-
zanje jednakosti i ravnopravnosti zena sa invaliditetom u pogledu obrazova-
nja i zaposljavanja. Medutim, pojedine mere koje Komitet navodi jasno (po-
nekad i primarno) se mogu primeniti upravo na ove oblasti diskriminacije.
Takode, tamo gde Komitet navodi specifi¢ne primere krSenja odredenih pra-
va Zena sa invaliditetom, odnosno modalitete njihove diskriminacije, jasno
se moze videti koje mere drzava moze, odnosno mora, preduzeti da bi takve
negativne prakse sprecila, ili otklonila njihove posledice.

Tako u paragrafu 15 Komitet naglasava znacaj razumnog prilagodavanja
potrebama Zena sa invaliditetom. Ono se moZe primeniti na dostupnost jav-
nih objekata (na primer suda ili zdravstvene ustanove), kao i na druge oblasti
drustvenog zivota®!, ali je svakako funkcionalno vezano za dostupnost insti-
tucija obrazovanja i rada, kao i uredenost prostora za ucenje i rad. U komen-
taru Opsteg komentara broj 3, koji je izradila organizacija Women Enabled
International, standard razumnog prilagodavanja navodi se uz primer prila-
godavanja radnih prostorija na nac¢in da zena sa invaliditetom moze da doji
dete?2. Vazno je napomenuti i da Komitet u pomenutom paragrafu 15 Opsteg

19  Committee on the Rights of Persons with Disabilities, op. cit., 16—17, para. 58.
20  Ibid., 17-19, para. 62.

21 Razumno prilagodavanje nastalo je na temeljima unapredenja vrsenja religijskih prava
pojedinaca, da bi se zatim progirilo i na druge oblasti, a naro¢ito postalo znacajno u odno-
su na domen rada. Videti: Jovana Raji¢ Cali¢, Milo$ Stani¢, ,,Nogenje verskih obelezja
na radnom mestu, razumno prilagodavanje i slucaj Eveida®, u: Beogradski ustavnopravni
forum: Preispitivanje klasicnih ustavnopravnih shvatanja u uslovima savremene drzave i
politike (ur. Miroslav Pordevi¢), 2021, 363-373.

22 Women Enabled International Guide to CRPD General Comment No. 3: Women and Girls
with Disabilities, 2017, 2. Ovaj primer naveden je i od strane Komiteta u Op$tem komen-
taru 3, 5, para. 15.
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komentara ukazuje da odsustvo razumnog prilagodavanja moze predstavljati
ne samo kr$enje ¢lana 6. CRPD ve¢ i ¢lana 5. u delu koji se odnosi na princi-
pe jednakosti i zabrane diskriminacije. Drugim re¢ima, svesno zanemarivanje
obaveza iz ¢lana 6. od strane drzave, koje dovede do krsenja ¢lana 5. — moze
predstavljati sistemsku ili strukturnu diskriminaciju.?3

Dalje, Komitet u nekoliko situacija prepoznaje razne vrste diskriminacije
koje se mogu dogoditi Zenama u oblasti rada a koje su uzrokovane nedo-
statkom razumnog prilagodavanja u drugim oblastima, kao $to je na primer
situacija u kojoj Zena sa invaliditetom ne moze da ostvari pravo na razumno
prilagodavanje na radnom mestu jer nema pristup medicinskoj ustanovi kod
koje bi pribavila odgovaraju¢u medicinsku dokumentaciju.?*

Vazno je napomenuti i da Komitet sasvim pravilno uocava postojanje ta-
kozvane diskriminacije prema asocijaciji, kada sama osoba ne poseduje odre-
deno svojstvo ali se vezuje za drugo lice koje poseduje svojstvo u odnosu na
koje su razvijene predrasude koje dovode do diskriminacije. U slucaju zena
moguce je na takvim primerima uociti i viSestruku diskriminaciju, na primer
poslodavac ne Zeli da zaposli zenu koja ima dete sa invaliditetom, pretpo-
stavljajuci da ce se ona brinuti o detetu kao i da ¢e zdravstveno stanje deteta
uzrokovati njena ce$c¢a odsustva sa rada, nego $to bi to bio slucaj sa drugim
zaposlenima.?’

Komitet naglasava sustinsku povezanost CRPD (i narocito ¢lana 6.) sa
Konvencijom o eliminaciji svih oblika diskriminacije Zena (u daljem tekstu:
CEDAW).2® Ova veza prepoznata je uzajamno u domenu vi$estruke i inter-
sekcijske diskriminacije. U op$tem komentaru 28 Komitet za eliminaciju svih
oblika diskriminacije Zena naglasava neraskidivu povezanost u diskriminaciji
po vise osnova istovremeno.?’

Kona¢no, Dubinska studija o oblicima nasilja nad zenama UN?8 skrece
paznju na jo$ jedan vazan aspekt kada je re¢ o diskriminaciji Zena, ukljucu-

23 Videti Opsti komentar broj 2 Komiteta u odnosu na ¢lan 9. CRPD: CRPD General Com-
ment No. 2 (CRPD/C/GC/2), General comment No. 2 (2014), Article 9: Accessibility.
Samu strukturnu i sistemsku diskriminaciju Komitet defini$e u Op$tem komentaru, para.
17(e): ,Strukturalna ili sistemska diskriminacija su skriveni ili o¢igledni obrasci dis-
kriminatornog institucionalnog ponasanja, diskriminatorne kulturne tradicije, drustvene
norme i/ili pravila.“ Navodi se dalje da takvi $tetni stereotipi naj¢es¢e dovode do zat-
varanja trzi$ta rada Zenama sa invaliditetom za obavljanje pojedinih profesija. Vie o po-
jmu strukturne diskriminacije u: Milica V. Matijevi¢, Substantive Equality and the Limits
of Law, PhD dissertation, Faculty of Law, University of Florence, Florence 2018, 132-139.

24 Committee on the Rights of Persons with Disabilities, op. cit., 6, para. 17(d).
25  Ibid, para 17(c).
26 CEDAW, ¢l 1.

27 CEDAW Committee, General Recommendation No. 28 on the core obligations of States
parties under article 2 of the Convention on the Elimination of All Forms of Discrimina-
tion against Women, UN Doc. CEDAW/C/ GC/28, 16 December 2010, para 18. Citirano
prema: Ivona Truscan and Joanna Bourke-Martignoni, ‘International Human Rights Law
and Intersectional Discrimination, The Equal Rights Review, Vol. 16, 2016, 124.

28 Report of the Secretary-General, op. cit., 68, paras. 233-234.
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judi i Zene sa invaliditetom gde je prema nekim izvestajima jo$ izraZeniji pro-
blem seksualnog uznemiravanja. S pravom se konstatuje da je u vecini drzava
(nepouzdani) izvor informacija o seksualnom uznemiravanju na radu mini-
starstvo nadlezno za rad, kao i da u onim drzavama u kojima seksualno uzne-
miravanje nije posebno inkriminisano kao nedozvoljeno, podaci o njemu ne
postoje. I vi$e od toga, tamo gde postoje zvani¢ni podaci realno je ocekivati
da oni ne otkrivaju pravu sliku o obimu problema, odnosno da seksualnog
uznemiravanja ima daleko vise od onoga $to je zvani¢no prijavljeno.?’ U tom
kontekstu se jasno konstatuje obaveza drzava da formiraju normativni okvir
ali i prate njegovu primenu, odnosno preduzmu mere za efikasno sankcioni-
sanje pocinilaca sa jedne strane i osnazivanje i ohrabrivanje Zena da prijave
slucajeve seksualnog uznemiravanja sa druge strane. Kroz problem seksual-
nog uznemiravanja moguce je dakle sagledati sva tri aspekta delovanja drzave
kako bi ispunila zahteve iz ¢lana 6. CRPD, a narocito u odnosu na elemente
efikasne zastite i stvaranja preduslova za nesmetano uzivanje prava.

Cini se da je u trojstvu uzdrzavanje — zastita - aktivno delovanje, naj-
znacajniji segment obaveza drzave upravo u poslednjoj komponenti. Iako su-
$tinski ne navodi konkretne primere aktivnosti i mera koje se mogu smatrati
zadovoljavaju¢im, Komitet kroz Opsti komentar 3 ukazuje na nekoliko vaz-
nih aspekata:

- VisSestruka diskriminacija Zena sa invaliditetom postoji, ona je
uglavnom neprepoznata i nije posebno targetirana, i takvo stanje
predstavlja jedan od osnovnih pocetnih zadataka drzava potpisnica
CRPD - normirati viSestruku diskriminaciju i posvetiti paznju in-
tersekcijskoj diskriminaciji Zena sa invaliditetom.

- Mere koje ¢e biti preduzete u konkretnom slucaju zavise od okolno-
sti u kojima se diskriminacija odvija. Svakako je vazno primetiti re-
lacije koje uvek postoje: na primer, vezu izmedu porodi¢nog nasilja
i uskracdivanja prava na rad; vezu izmedu de¢jih brakova i uskraciva-
nja prava na obrazovanje; i sli¢no.

- Preduzete mere moraju imati normativnu osnovu i to je nesumnjivo.
Zakonodavac medutim moze predvideti samo opsti okvir antidiskri-
minacionog delovanja, koji se zasniva na medunarodnim standardi-
ma postovanja i uzivanja ljudskih prava. Socioloski, kulturoloski, i
drugi aspekti uticace znacajno na izbor mera i njihovo prilagodava-
nje konkretnim slucajevima. Koja god mera da bude izabrana, vazno
je da bude efikasna i efektivna.

- Osim mera u pojedina¢nim slu¢ajevima, potrebno je raditi na pro-
meni svesti onih koji su u poziciji da diskriminisu. Ove mere nece se
razlikovati od bilo kojih drugih antidiskriminacionih mera. Medu-
tim, kod visestruke intersekcijske diskriminacije od presudne je vaz-

29  Ovo je svakako slucaj i u Srbiji. Videti: Marija Babovi¢ i Mario Reljanovi¢, Seksualno uzne-
miravanje u Republici Srbiji, OEBS, 2020, https://www.osce.org/files/f/documents/d/5/473256.
pdf, 27-28.
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nosti delovati u vi$e pravaca istovremeno, uz potpuno razumevanje
polozaja diskriminisane grupe i predrasuda koje su efektivno dovele
do neopravdanog razli¢itog tretmana. Svaka od ovih mera upucena
je uobicajeno najsiroj grupi slusalaca, opstoj populaciji. One medu-
tim po pravilu sadrze i posebne poruke za pojedince koji podrzavaju
stereotipe koji se Zele izmeniti - i upravo u ovom delu se mora uci-
niti sve da se u takvim porukama sadrze klju¢ni elementi adresirani
na vise faktora (indentiteta) koji su relevantni za promenu nacina
razmisljanja.

Ovako postavljene mere svakako deluju opste i kao §to je ve¢ receno to je
posledica raznolikosti socijalnih podloga na kojima moraju da budu prime-
njene. One se ipak mogu konkretizovati kroz razli¢ite prakse drzava.

IV KONKRETIZACIJA OBAVEZA DRZAVE U
OBLASTI OBRAZOVANIJA I ZAPOSLJAVANJA

Kada se promislja o tome kako se suprotstaviti intersekcijskoj i visestru-
koj diskriminaciji, obi¢no se napominje nuznost ,obrnutog“ razmisljanja.
Umesto razmatranja posledica ¢injenja ili nec¢injenja, odredenih faktora koji
dovode do diskriminacije, treba se zapitati kako Zene i muskarci zapravo Zive
svoje Zivote sa visestrukim identitetima.>® Ovo prakti¢no znaéi da se istrazi-
vanje o diskriminaciji Zena sa invaliditetom fokusira na niz socijalnih faktora
koji (u pocetku) ne ukljucuju li¢na svojstva roda i invaliditeta. Krece se od
socijalne slike pojedinke koja se gradi na osnovu njenog materijalnog statusa,
sredine u kojoj zivi, dostupnosti javnih usluga, pripadnosti drugim ranjivim
grupama (migrantima, seksualnim manjinama, i sli¢no). Kada se njen polo-
zaj definiSe na osnovu ovih parametara, razmatraju se i ona osnovna li¢na
svojstva koja zelimo da istrazimo. U Jordanu je, na primer, pismenost i stopa
zaposlenosti Zena generalno niska ali ona dodatno opada kada se posmatraju
zene u ruralnim podrudjima, a jo$ vise kada te Zene imaju i umanjenu rad-
nu sposobnost, odnosno neku vrstu invaliditeta.3! Ovakav specifi¢an pristup
daje nam moguc¢nost da se suoc¢imo sa ¢itavom lepezom faktora koji uti¢u na
ukupan polozaj Zene sa invaliditetom; parcijalno i pojedina¢no identifikova-
nje negativnih faktora ne moze dati odgovarajuce rezultate.3?> Tako se dolazi

30  Association for Women’s Rights in Development, op. cit., 5.

31  Ove podatke je mogude pronaci u: United Nations Economic and Social Commission for
Western Asia, Mapping Inequity: Persons with Physical Disabilities in Jordan, 2010, 38, a
preuzeti su i interpretirani prema: Stefanie Ziegler, Desk study on the intersection of Gen-
der and Disability in international development cooperation (2014), 45.

32 Na primer, ukoliko ustanovite kvote za zaposljavanje Zena sa invaliditetom, to se moze
smatrati merom koja ¢e doprineti pobolj$anju njihovog poloZaja na trzistu rada, odnos-
no vecoj potraznji za njihovim radom. Medutim ukoliko prethodno ne obezbedite da
se Zene sa invaliditetom adekvatno pripreme za konkurentno pojavljivanje na trzistu
rada, pre svega kroz obrazovanje i stru¢no usavr$avanje, ne samo da nec¢ete mnogo do-
prineti njihovom ekonomskom osnazivanju ve¢ ¢e takve zene biti unapred osudene na
rad na najbazi¢nijim poslovima, po pravilu izuzetno slabo pla¢enim i u izuzetno nepo-
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do nuznog zakljucka da je intersekcijski pristup zapravo istovremeno i na-
¢in opazanja visestruke diskriminacije ali i nac¢in delovanja protiv nje koji se
sustinski razlikuje od klasi¢nog jednodimenzionalnog pristupa posmatranja
kvaliteta uzivanja ljudskih prava.®? Ili drugim re¢ima, kada se osmisljavaju
mere koje bi trebalo da doprinesu ravnopravnosti zena sa invaliditetom, po-
stupak je dvostepen: one se moraju ukljuciti u sve aktivnosti a posebne aktiv-
nosti se moraju kreirati samo za njih.34

Takav pristup ocekuje se i od drzava-potpisnica CRPD u implementaciji
¢lana 6. Komitet je u zaklju¢nim razmatranjima u izve$tajnim ciklusima poje-
dina¢nih drzava potpisnica, uglavnom potencirao sli¢ne preporuke.”

Prva grupa preporuka odnosi se na formiranje efikasnog sistema reago-
vanja na krenje prava Zena sa invaliditetom.3® Obaveza drzava da ustano-
ve normativni i strateski okvir delovanja protiv diskriminacije ne daje uvek
rezultate kada je re¢ o intersekcijskoj diskriminaciji. Jednodimenzionalnost
pristupa zakonodavaca ocigledna je ¢ak i u razvijenim drzavama koje imaju
antidiskriminatornu normativnu tradiciju. Tako na primer Nacionalna stra-
tegija za osobe sa invaliditetom Australije ne prepoznaje rodnu komponentu,
$to dovodi do situacije da zakonodavstvo, politika i razlicite socijalne sluzbe
imaju tendenciju da percipiraju Zene sa invaliditetom kao izdvojenu ranjivu
grupu, cije su potrebe izuzetne ili dodatne u odnosu na centralnu agendu
prevencije’” umesto kao grupu pojedinki ¢iji razliciti identiteti mogu da se

voljnim uslovima rada, $§to ¢e samo multiplicirati njihovo dalje osiromasenje i spreciti
njihovo prevodenje iz kategorije socijalno ugrozenih u kategoriju socijalno zbrinutih
radnika.

33 Vivian M. May, Pursuing Intersectionality. Unsettling Dominant Imaginaries (2015), 82.
Navedeno prema: Ivona Truscan and Joanna Bourke-Martignoni, op. cit., 105.

34  Cristina Lopez Mayher, Bridging the Gap II: The Empowerment of Women and Girls with
Disabilities, A Compilation of Implemented Activities and Identified Best Practices 2018-
2020 (2021), 9. Vise o antidiskriminacionim merama u oblasti rada u: Mario Reljanovi¢,
Znacaj antidiskriminacionih mera u oblasti rada u pristupnim pregovorima Republike Sr-
bije sa EU u okviru poglavlja 19 i 23, u: Nataga Mrvi¢ Petrovi¢ i Nikolina Grbi¢ Pavlovi¢
(ur.), ,Usaglasavanje pravne regulative sa pravnim tekovinama (Acquis Communautaire)
Evropske unije - stanje u Bosni i Hercegovini i iskustva drugih (IIT medunarodni nau¢ni
skup), Banja Luka, 2019, 197-214.

35 U istrazivanju su obradena ona zaklju¢na razmatranja Komiteta koja su kasnije
viestruko pominjana u razli¢itim izve$tajima drugih tela UN, a koja sadrZe osvrte na
neka osnovna i klju¢na pitanja kada je re¢ o odnosu drzava potpisnica Konvencije prema
obavezama iz ¢lana 6., kao i povezanih ¢l. 24. i 27. koji se odnose na obrazovanje, odnos-
no zaposljavanje osoba sa invaliditetom. Pored njih, obradena su i Zaklju¢na razmatranja
Komiteta u odnosu na inicijalni izve$taj Republike Srbije.

36  Concluding observations on the initial report of Australia, adopted by the Committee at its
tenth session (2-13 September 2013), CRPD/C/AUS/CO/1, 21.10.2013. (u daljem tekstu:
Australia 2013), paras. 16-17, 2; Concluding observations on the initial report of Mauri-
tius, Adopted by the Committee at its fourteenth session (17 August-4 September 2015),
CRPD/C/MUS/CO/1, 30.9.2015. (u daljem tekstu: Mauritius 2015), paras. 11-12, 2-3;
Concluding observations on the initial report of Brazil, Adopted by the Committee at its
fourteenth session (17 August-4 September 2015), CRPD/C/BRA/CO/1, 29.9.2015. (u
daljem tekstu: Brasil 2015), 2—3, paras. 14-15.

37  Carolyn Frohmader, Leanne Dowse, Aminath Didji, op. cit., 18—19.
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pojave u razli¢itim segmentima negativne prakse kada je re¢ o krSenju pra-
va na jednakost i ravnopravnost. Intersekcijska diskriminacija se dakle mora
posmatrati kao odraz meduzavisnosti samih prava koja su onemogucena ili
ugrozena, ne kao niz nezavisnih epizoda u zivotu zZene, u kojima je dovoljno
opredeliti pretezno nadleznu instituciju koja bi mogla da pruzi neku vrstu
asistencije, pomo¢i i podrske.

Druga je posvecena efikasnoj percepciji viSestruke i intersekcijske diskri-
minacije - njenom prepoznavanju u normativnom okviru u odnosu na rod i
invaliditet (ali i neka druga li¢na svojstva, kao §to je migranstki ili izbeglicki
status), odnosno u praksi primene propisa kroz statisticke podatke u uklju-
&ivanju ovih zena.®® Ovo je logi¢an fokus kada je re¢ o obavezama drzave da
prate ,,zivot“ norme. Ukoliko se ne moze videti putem postoje¢ih instrumena-
ta nadzora nad primenom zakona - kako je ¢esto slucaj u praksi — drzava ne
moze adekvatno reagovati na neprimenu, ili lo§u primenu, normativnog i stra-
teskog okvira, odnosno na odsustvo rezultata primenjenih mera i programa.

Kada je re¢ o obrazovanju, Komitet najc¢es¢e ukazuje na probleme razu-
mnog prilagodavanja®®, posebnih obuka za nastavnike koji rade sa decom sa
invaliditetom??, mera protiv bulinga*! i donosenje inkluzivnih politika*? u
cilju povecanja ucesca dece sa invaliditetom u obrazovnom sistemu.

Otezan pristup Zenama sa invaliditetom trziStu rada prepoznat je kroz
neke karakteristi¢ne probleme, kao $to su nedostatak inicijativa za vece uklju-
¢ivanje osoba sa invaliditetom na trziste rada®3, diskriminacija u vrednova-

38  Concluding observations on the initial report of Sweden, Adopted by the Committee at its
eleventh session (31 March-11 April 2014), CRPD/C/SWE/CO/1, 12.5.2014. (u daljem
tekstu: Sweden 2014), 3, para. 13-14; Concluding observations on the initial report of
Germany, Adopted by the Committee at its thirteenth session (25 March-17 April 2015),
CRPD/C/DEU/CO/1, 13.5.2015. (u daljem tekstu: Germany 2015), 3, paras. 15-16; Con-
cluding observations on the initial report of the Czech Republic, Adopted by the Commit-
tee at its thirteenth session (25 March-17 April 2015), CRPD/C/CZE/CO/1, 15.5.2015.
(u daljem tekstu: Czech Republic 2015), 2-3, paras. 13-14; Mauritius 2015, 2—3, paras.
11-12.

39  Australia 2013, 6, paras. 45-46; Concluding observations on the initial report of Denmark,
Adopted by the Committee at its twelfth session (15 September-3 October 2014), CRPD/C/
DNK/CO/1, 30.10.2014. (u daljem tekstu: Denmark 2014), 8, para. 52-53; Concluding
observations on the initial report of New Zealand, Adopted by the Committee at its twelfth
session (15 September-3 October 2014), CRPD/C/NZL/CO/1, 31.10.2014. (u daljem tek-
stu: New Zealand 2014), 6, paras. 49-50; Germany 2015, 8, paras. 45-46; Brasil 2015, 6,
para. 44—45; Mauritius 2015, 6, para. 33-34.

40 Denmark 2014, paras. 52-53, 8; Germany 2015, paras. 45-46, 8; Mauritius 2015, paras.
33-34, 6.

41 New Zealand 2014, 6, paras. 49-50; Sween 2014, 6, paras. 47—48.

42 Australia 2013, 6, para 45-46; Denmark 2014, 3, paras. 19; Germany 2015, 8, paras.
45-46; Brasil 2015, 6, paras. 44-45. Ceskoj i Mauricijusu se zamera segregacija kao pos-
ledica nedovoljnih napora da se kroz politike i praksu stvore uslovi za inkluziju dece sa

invaliditetom u redovno obrazovanje: Czech Republic 2015, 6-7, paras. 47—-48; Mauritius
2015, 6, paras. 33-34.

43 Australia 2013, 7, paras. 49-50; Denmark 2014, 3, paras. 19; Czech Republic 2015, 7,
paras. 51-52; Brasil 2015, 7, paras. 4849; Mauritius 2015, 7, paras. 37-38.
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nju rada osoba sa invaliditetom*#, nepostojanje jasnih odredbi o razumnom
prilagodavanju radnog prostora kod poslodavca®®. Komitet je u odnosu na
neke drzave narodito izrazio zabrinutost zbog segregacije na trzi$tu rada ali
i nedovoljnih mera da se osobe sa invaliditetom pripreme za konkurentan
nastup na trzistu rada®®, dok je u nekim slu¢ajevima naro¢ito ukazivao na
znacajno nizi procenat radne angazovanosti zena sa invaliditetom, u odnosu
na muskarce sa invaliditetom?”, kao i na nepo$tovanje uspostavljenog sistema
kvota pri zaposljavanju osoba sa invaliditetom*8.

Nepostojanje efikasnog nacionalnog sistema za pracenje implementacije
odredaba CRPD, takode predstavlja jedan od ¢es¢ih zaklju¢aka Komiteta.*® U
tom kontekstu se Komitet narocito zalaze za detaljno i pravovremeno infor-
misanje organizacija civilnog drustva o implementaciji Konvencije, a narocito
pristup organizacijama osoba sa invaliditetom sistemima pracenja implemen-
tacije.”? Statisticka obrada i desegregacija podataka u odnosu na vige faktora,
od ogromne su vaznosti. Tako, kao i na primeru Jordana koji je naveden u
prethodnom delu teksta, praksu visestruke diskriminacije otkrivaju i podaci
o stopama zaposlenosti muskaraca i Zena sa invaliditetom u manje i srednje
razvijenim drzavama. U ispitanih 29 drzava, rodni jaz u stopi zaposlenosti
iznosio je u Centralnoj Aziji 26%, 12% in Podsaharskoj Africi, 11% u Okea-
niji i 12% u Latinskoj Americi i na Karibima, u korist muskaraca sa invalidi-
tetom.”!

Mogu se uociti razni negativni trendovi kada je re¢ o visestrukoj diskri-
minaciji Zena sa invaliditetom. Na njih se ukazuje i u najve¢em broju poje-
dina¢nih razmatranja mera koje su drzave sprovele, ili propustile da sprove-
du. Svakako je najznacajnije primetiti da se drzave i dalje pretezno rukovode
jednodimenzionalnim pristupom u sprecavanju diskriminacije, kao i da
drugacije inicijative koje su fokusiraju na vide faktora istovremeno, za sada
pretezno proisti¢u iz rada medunarodnih i nacionalnih organizacija civilnog
drustva. Sprecavanje diskriminacije svakako zavisi i od opsteg stanja razvoja

44 Australia 2013, paras. 49-50, 7; New Zealand 2014, para. 57-58, 7; Czech Republic 2015,
para. 51-52, 7.

45 Denmark 2014, 8, paras. 58—59.

46  Germany 2015, 8, paras. 49—50; Mauritius 2015, 7, para. 37-38. U vezi sa ovim proble-
mom trebalo bi naglasiti i da su sve ucestalija misljenja da ni specijalizovana preduzeca
za zaposljavanje osoba sa invaliditetom ne predstavljaju adekvatno resenje, jer sustinski
dovode do segregacije i izolacije ovih lica. Videti: Jovana Raji¢, ,,Problem zaposljavanja
lica sa invaliditetom’, Strani pravni Zivot, 3/16, 173—189.

47 Czech Republic 2015, paras. 51-52, 7; Brasil 2015, 7, para. 48—49.

48  Brasil 2015, 7, paras. 48—49.

49  Australia 2013, 8, paras. 57-58; Denmark 2014, 10, para. 66—67; Sweden 2014, 8, para.
61-62; Germany 2015, 10, para. 61-62; Czech Republic 2015, 8, paras. 61-62; Mauritius
2015, 8, paras. 4546.

50  Ove preporuke se u pojedinim razmatranjima Komiteta direktno vezuju za Zene sa inva-
liditetom. Videti na primer: New Zealand 2014, 3, para. 16; Brasil 2015, 8, paras. 59-60.

51 Commonwealth Disabled People Forum (CDPF), Disabled Women and Girls Policy Paper
2020, 7.



Intersekcijska i visestruka diskriminacija devojcica i Zena sa invaliditetom ... 65

u drzavi - kako ekonomskog tako i drustvenog, narocito u smislu razvijene
kulture postovanja ljudskih prava. Krizsan, Skjeie i Squires medutim navode
da ni medu evropskim drzavama stanje nije zadovoljavajuce, odnosno da ¢ak
ni one najnaprednije medu njima, kao $to su skandinavske zemlje, uglavnom
poznaju samo jednodimenzionalni koncept diskriminacije. U nekim drugim
delovima Evrope, kao $to su isto¢noevropske drzave, tek se razvijaju redovne
antidiskriminacione politike, a ni u nekim drugim drzavama u kojima one
ve¢ postoje (Italija, Spanija, Portugal) njihova implementacija ne ide kako je
planirano.>?

Medutim, postoji trend percepcije i suocavanja sa intersekcijskom dis-
kriminacijom, koji je aktuelan pre svega u pojedinim drzavama Evrope ali se
takav model moze lako i brzo primeniti i u drugim delovima sveta. U tom
smislu se moze reci da se sve drzave pri potencijalnom resavanju ovog pro-
blema suocavaju sa identi¢nim izazovima koji inace postoje u borbi protiv
diskriminacije - sa jedne strane su prisutne duboko ukorenjene predrasude
i stereotipno posmatranje grupa sa nekim licnim svojstvom; sa druge strane,
one tradicionalno sporo reaguju i u organizacionom smislu (kao kada je re¢ o
statistickom posmatranju intersekcijske diskriminacije) i pri usvajanju sustin-
ski mera za koje bi trebalo izdvojiti znacajnija finansijska sredstva (kao kada
je re¢ o razumnom prilagodavanju). Za sada nije moguce saciniti neki glo-
balni model uspes$nih aktivnosti drzave ali je vazno primetiti da pojedinacni
napori u odredenim okolnostima mogu dati zadovoljavajuce rezultate.

V OSNOVE SISTEMA U KOJEM JE PREPOZNATA
INTERSEKCIJSKA DISKRIMINACIJA ZENA SA
INVALIDITETOM

Kako bi izgledao sistem koji prepoznaje intersekcijsku diskriminaciju i
§titi Zene sa invaliditetom od visestruke diskriminacije?

Prvi korak je percepcija da Zene sa invaliditetom nisu homogena grupa.”?
Njih spajaju dva li¢na svojstva; mnoga druga, ukljuc¢ujudi i ona koja imaju
znatan uticaj na njihov ukupan polozaj i ostarivanje niza prava, ne moraju se
podudarati ili ¢ak mogu biti dijametralno suprotna.>* Zene sa invaliditetom
koje dolaze iz socijalno ugrozenih porodica mogu se smatrati viSestruko ra-
njivim. Sa druge strane, Zene sa invaliditetom koje dolaze iz finansijski dobro

52 Andrea Krizsan, Hege Skjeie, Judith Squires, A Theoretical Framework in Institutional-
izing Intersectionality. The Changing Nature of European Equality Regimes, 2012, 34.
Preuzeto iz: Konstantina Davaki, Claire Marzo, Elisa Narminio, Maria Arvanitidou, Dis-
crimination Generated by the Intersection of Gender and Disability, European Parliament
— Directorate General for Internal Policies, Brussels, 2013, 34.

53  Cristina Lopez Mayher, op. cit., 26-27.
54  Ovo se odnosi i na razlicite vrste invaliditeta. Primer dobre prakse je iz Burkine Faso, gde
je obuka Zena sa invaliditetom bila usmerena ka Zenama sa razli¢itim oblicima invalid-

nosti te su se istovremeno koristili naratori, znakovni jezik i druge vrste pomagala kako
bi se poruke jasno prenele svim uéesnicama. Ibid., 28-29.
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situiranih porodica nece imati iste probleme kao pripadnice prethodno nave-
dene grupe. Materijalno bogatstvo koje im stoji na raspolaganju svakako pri
tome nije ni jedina, ni klju¢na tacka razdvajanja. Zena sa invaliditetom koja
ima podrsku porodice i prijatelja, lakse ¢e prevazi¢i neke prepreke i ostvariti
se na nekom polju drustvenog zivota, nego ona koja trpi odbacivanje poro-
dice i/ili porodi¢no nasilje - i ovde finansijska sigurnost ne igra vaznu ulogu.
Ukoliko medutim drzava ignori$e njihove potrebe za razumnim prilagoda-
vanjem javnog prostora, nijedna od njih ne¢e mo¢i da ostvari — na primer -
pravo na zdravstvenu zastitu ili pravo na pristup pravdi (odredenim drzavnim
institucijama). Njihov invaliditet je identitet koji one dele; mere koje ciljaju
na njihove druge licne karakteristike ne moraju medutim dati podjednake
rezultate — naprotiv to se naj¢es¢e nece dogoditi. Lokalni i mikro (porodi¢ni,
poslovni) kontekst svake pojedinke je takode izuzetno vazan, jer direktno uti-
¢e na nacin na koji ¢e ona doziveti neku meru podrske, primeniti je (ili ne)
i kako ¢e ta mera efektivno promeniti njen polozaj u smislu lakseg uzivanja
nekog prava i vrsenja neke drustvene uloge. Ne treba pri tome zanemariti
rodnu dimenziju koja je zajednicka svim Zenama - ni jedna ni druga Zena iz
primera ne¢e moc¢i da ostvare pravo na beneficije iz nepla¢enog ku¢nog rada.

Slede¢i korak trebalo bi da bude mapiranje relevantnih aktera. Drzave
imaju obavezu da primene ¢lan 6. kao i osnovne standarde uzivanja ljudskih
prava, kroz tri vrste ponasanja o kojima je ve¢ bilo reci. Ali velika podrska
drzavi moraju biti organizacije civilnog drustva, kao i drugi akteri koji ima-
ju informacije o stvarnim problemima i stvarnim potrebama ciljnih grupa.
To mogu, na primer, biti strukovna udruzenja nastavnika, koji ¢e inicirati
posebno usavr$avanje za rad sa devojc¢icama sa invaliditetom. Ili privredna
komora koja ¢e pomo¢i u monitoringu mera pozitivne akcije usmerene ka
zaposljavanju zena sa invaliditetom, koje su njeni ¢lanovi duzni da primene.
Mogu biti i lekarske komore, ili komora lekara medicine rada, koji ¢e se zala-
gati za drugaciji pristup proceni radne sposobnosti. Akteri su dakle izuzetno
raznovrsni i ne moze se unapred govoriti o nekom njihovom univerzalnom
pobrojavanju, jer ¢e svakako specifi¢ne okolnosti u jednoj zemlji, ili jednom
regionu, diktirati ko ima iskustvene i organizacione kapacitete da ucestvuje u
kreiranju i realizaciji ovih politika.

Mere koje se preduzimaju moraju se adaptirati potrebama na terenu. One
ne smeju biti stati¢ne, zakasnele, okostale i formalne, ve¢ moraju biti noveli-
rane u skladu sa podacima koji se dobijaju o njihovoj implementaciji. Ako su
podaci nezadovoljavajuci, moraju se identifikovati problemi u primeni - da li
su oni u samoj meri (koja je neefikasna, neprimenjiva, ili jednostavno ne ¢ini
nikakvu razliku na terenu) ili u okolnostima u kojima se ta mera sprovodi.
Tokom vremena, potrebe i prioriteti ¢e se menjati, i to se mora konstatovati
i kroz adaptaciju stanju u praksi. Ovo se ne odnosi samo na pocetni period
primene neke mere, koji je svakako kritican u smislu pracenja efekata, ve¢
i na kasnije periode kada se - mozda ba$ zbog uspesnosti preduzetih mera
- potrebe Zena sa invaliditetom menjaju, razvijaju, usmeravaju ka nekim
drugim ciljevima nakon $to su bazi¢ni standardi uzivanja nekog prava dosti-
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gnuti. Uloga samih Zena sa invaliditetom koje dele razmenjuju informacije sa
donosiocima odluka, neprocenjivo je vazna.

Efikasnost sistema koja je ve¢ viSe puta pomenuta, samo je jedna od
vaznih komponenti. Druga, podjednako znacajna, jeste njegova merljivost i
izvodljivost. Zbog toga je na primer u Paragvaju izvrena revizija Nacional-
nog akcionog plana za prava osoba sa invaliditetom, koja je ukljucila sistem
indikatora dostignute implementacije, kao i mehanizme prikupljanja po-
dataka i njihove obrade kako bi se realizacija indikatora verno predstavila i
objektivno evaluirala.>> Smisao ovakvih intervencija jeste pre svega u tome
da se fakticki promeni stanje na terenu, tretman i dostupnost prava Zenama
sa invaliditetom. Formalno priznanje tih prava, kako je ve¢ naglaseno, samo
je jedna - i to pocetna - karika u lancu obaveza drzave, koja se mora starati
o tome da se proklamovana prava zaista i uzivaju, i to na nacin koji odgovara
njihovom smislu postojanja. (Ne) realizacija odredenih indikatora jasno uka-
zuje na sistemske ili druge nedostatke koji se moraju otkloniti. Sa druge stra-
ne, uspes$na realizacija indikatora daje jasnu sliku u kojem pravcu se moraju
usmeriti dalji napori ka slede¢im stepenima kvaliteta uzivanja prava. Konac-
no, samo postojanje sistema indikatora koji se redovno prate podrazumeva
da postoji i institucija (jedna ili vise njih) koja poseduje kapacitete i znanja
potrebna za prikupljanje i obradu podataka vezanih za realizaciju indikatora,
$to podstice i transparentnost rada drzavnih institucija ali i njihovo osnaziva-
nje za obavljanje ovakvih kompleksnih zadataka.”®

Dakle, pracenje i razvrstavanje podataka od izuzetne je vaznosti za pra-
¢enje potreba i rizika, ali i efekata preduzetih mera. Razvrstavanje podataka
prema vaznim faktorima je od sustinskog znacaja — i sam Komitet insistira na
razvrstavanju podataka prema polu, kako bi se utvrdilo eventualno postojanje
visestruke diskriminacije. I Komitet za eliminaciju svih oblika diskriminacije
zena u op$tem komentaru 18 daje drzavama istu preporuku.’”

U situaciji kada je otezan ili onemogucen pristup obrazovanju i zapo-
$ljavanju Zenama sa invaliditetom rezultat kulturoloskih predrasuda koje su
duboko utemeljene u svesti ljudi, drzave moraju reagovati u pravcu promene
nacina razmisljanja i vrednosnih uzora koji se upotrebljavaju. Budu¢i da se
takva vrsta promena ne desava brzo i da je ponekad potrebno raditi deceni-
jama da bi se doslo do merljivih, konkretnih rezultata, cesto se primenjuje
strategija da se uvode kvote u obrazovanju i pri zaposljavanju kao vrsta krat-
koro¢nog resenja, dok se uporedo radi na trajnijim i dugoro¢nijim merama.
U kombinaciji sa treninzima i edukacijama ljudi kako bi se percepcija Zena sa

55 Ibid., 13.

56 U Paragvaju se uporedo sa stvaranjem sistema indikatora radilo i na osnazivanju mreze
organizacija civilnog drustva koje se bave pravima i problemima osoba sa invaliditetom
i one koje se bave pravima Zena, a koje su prepoznate kao vazni saveznici u ostvarivanju
preuzetog zadatka pracenja ispunjenja postavljenih ciljeva. Ibid., 14.

57 CEDAW Committee and the CRC Committee, Joint General Recommendation No. 31/

General Comment No. 18 on harmful practices, UN Doc. CEDAW/C/GC/31-CRC/C/
GC/18, 14 November 2014.
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invaliditetom promenila, one mogu dati zadovoljavaju¢e pocetne rezultate.>®
Ne c¢udi stoga $to sistem kvota poznaju mnoge evropske zemlje. Kvote u za-
posljavanju su uglavnom postavljene fleksibilno, imajuci u vidu veli¢inu po-
slodavca i realnu ponudu radne snage odredenog radnog profila. Varijabilne
kvote postoje u Nemackoj, Austriji, Holandiji. Sa druge strane, u Madarskoj,
Poljskoj, Austriji, Nemackoj, Ceskoj i Rumuniji, poslodavci mogu umesto po-
$tovanja kvota pristati da uplacuju odredene novcane iznose. U situacijama
kada nema dovoljno adekvatno obrazovanih osoba sa invaliditetom na trzi-
$tu rada za delatnost kojom se poslodavac bavi, ili ukoliko sama delatnost
nije poveziva sa ve¢im brojem formi invaliditeta, ovakvo re$enje omogucava
benefite za osobe sa invaliditetom na posredan nacin, kroz finansiranje pro-
grama njihovog obrazovanja, osnazivanja, ukljucivanja u drustvene aktivnosti
na druge nacine. U Nemackoj postoji i posebna kvota za Zene sa invalidite-
tom ali samo u javnom sektoru.”® Problem je medutim $to ovakvi sistemi ne
prepoznaju visestruku diskriminaciju (osim Nemacke koja poznaje poseban
sistem kvota za Zene ali samo u javhom sektoru). To dovodi do posledica da
zene sa invaliditetom u odredenim nepovoljnim okolnostima mogu do¢i u
poziciju da ne mogu imati koristi niti od kvota za osobe sa invaliditetom, niti
od onih koje se uvode radi uspostavljanja rodne jednakosti.

Preduslov pojavljivanja na trziStu rada, kako bi se kvote uopste mogle
primeniti, jeste da Zene sa invaliditetom ostvare odredeni stepen i vrstu ob-
razovanja, odnosno stru¢nog osposobljavanja ili usavr$avanja. Inkluzivno
obrazovanje je stoga prvi korak ka stvaranju boljih preduslova za zaposlja-
vanje Zena sa invaliditetom, i predstavlja dugoro¢no ulaganje u re$avanje
vi$e problema koji se vezuju za ostvarivanje prava na obrazovanje i potom
funkcionalno povezanog prava na rad, ali i za ostvarivanje vece finansijske,
profesionalne i socijalne samostalnosti Zena sa invaliditetom. Konacno, i u
obrazovanju i na radu drzava mora ne samo nametnuti kroz normativnu oba-
vezu, ve¢ i podrzavati i asistirati u realizaciji prava na razumno prilagodava-
nje mesta za ucenje, odnosno za rad. Drzava to moze ¢initi kako direktnim
davanjima, tako i indirektno kroz predvidanje odredenih benefita obrazov-
nim ustanovama i poslodavcima.

VI ZAKLJUCNA RAZMATRANJA

Drzave moraju uciniti sustinske napore kako bi se suprotstavile intersek-
cijskoj diskriminaciji. Ovo pre svega znaci odreci se jednodimenzionalnog
pristupa i prepoznati osnovne antidiskriminacione standarde pri videstrukoj
diskriminaciji. Oni ¢e naravno biti opsteg tipa; pojedinacne kategorije inter-
sekcijske diskriminacije treba prepoznati u strateskim i podzakonskim doku-
mentima, i na osnovu njih pokrenuti aktivnosti u pravcu prevencije, rekacije
i sankcije. Osnovi ovakvog sistema leze u pristupu da treba staviti Zenu sa
invaliditetom u centar i mrezu podrske i zastite graditi oko njenih potreba. A
neke od tih potreba su ve¢ sasvim prepoznate.

58 Konstantina Davaki, Claire Marzo, Elisa Narminio, Maria Arvanitidou, op. cit., 57.
59  Ibid., 47-48.
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Da bi drzava zastitila, mora se obezbediti pristup pravdi, efikasni i dostu-
pni mehanizmi zastite koji ¢e sustinski uticati na sankciju ali i na prevenciju
ponavljanja diskriminatornog ponasanja. U tom smislu se moze govoriti ne
samo o sudskim i kvazisudskim telima i postupcima, ve¢ i o nezavisnim teli-
ma (kao §to je ombudsman) koja pored procene kr$enja principa jednakosti
i ravnopravnosti imaju i edukativni potencijal, narocito prilikom obracanja
javnosti i javnih analiza slucajeva intersekcijske diskriminacije.

Konkretne mere, kao $to su opisani sistem kvota, svakako daju rezultate
na kratak rok. One medutim moraju biti komplementarno implementirane
sa nizom drugih mera, koje su usmerene na promenu svesti, dakle na duzi
rok. Treninzi za stru¢no osoblje koje pruza usluge zenama sa invaliditetom,
ili je na drugi nacin povezano sa ostvarivanjem nekog njihovog prava, mogu
biti odli¢na investicija u razbijanje predrasuda o Zenama sa invaliditetom koji
dovode do njihovog diskriminisanja. Ne treba se pri tome zadrzati samo na
osoblju u skolama - iako je to vazan segment koji Komitet posebno istice
u vi$e navrata — veé bi trebalo edukovati sve ucesnike u sistemu, kao §to su
zdravstveni radnici, socijalni radnici i drugi pruzaoci usluga socijalne zasti-
te. Poslodavci bi mogli preko svojih poslodavackih udruzenja ili komora da
budu edukovani o radnim i stru¢nim sposobnostima zena sa invaliditetom.5°

Intersekcijska diskriminacija je kompleksne prirode i ¢esto obuhvata
i dopunske negativne faktore koji uticu na polozaj pojedinca. Ne smeju se
zbog toga zaboraviti ni drugi identiteti Zena sa invaliditetom. Samo sistem
koji je nacinjen kao dovoljno fleksibilan da obuhvati i/ili da se suprotstavi
svim faktorima koji dovode do diskriminacije na adekvatan nacin, pri tome
jasno razlikujudi jednokratne od stalnih potreba, kao i domete kratkoro¢nih
intervencija u odnose na dugoro¢ne postavljene ciljeve, moze imati $anse za
dugoro¢ni uspeh. Takvog sistema u oblastima obrazovanja, zaposljavanja i
rada za sada nema, ali se njegovi obrisi mogu sasvim jasno potcrtati kroz
proucene dobre prakse.
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Abstract

Article 6 of the Convention on the rights of persons with disabilities
(CRPD) considers multiple discrimination of girls and women with disabili-
ties. It imposes state parties obligation to “take all appropriate measures to
ensure the full development, advancement and empowerment of women, for
the purpose of guaranteeing them the exercise and enjoyment of the human
rights and fundamental freedoms set out in the present Convention” These
obligations are discussed and further developed in the General Comment No.
3 of the Committee on the Rights of Persons with Disabilities in 2016.

The research is focused on two specific goals. The first is to explore per-
ception and analyse in greater details individual types of obligations of states
based on Article 6 of the CRPD. The second part of the research aimed on
critical observation of the practical activities of states in this regard, with a
special focus on Serbia.

The basic research tasks that have been set are related to: the necessity of
proactive action of states in order to prevent and sanction intersectional and
multiple discrimination of girls and women (“The obligation to fulfill im-
poses an ongoing and dynamic duty to adopt and apply the measures needed
to secure the development, advancement and empowerment of women with
disabilities”); the duality of the action of the state, which at the same time
must normatively shape protection against discrimination and act on meas-
ures that will be aimed at developing awareness and measures to encourage
de facto equality of girls and women with disabilities.

The research is limited to discrimination in education and labour mar-
ket, having in mind the breadth of the potential scope of work, as well as the
fact that these two functionally related components are indicative when good
and bad practices, systemic and structural discrimination are observed.

Key words: Girls and women with disabilities; Intersectional and multiple dis-
crimination; Right to education; Right to employment; Convention
on the Rights of Persons with Disabilities.
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Abstract

In December 2006, the UN General Assembly unanimously adopted the
Convention on the Rights of Persons with Disabilities and the Optional Pro-
tocol. Both treaties entered in force in May 2008. The Convention guaran-
tees effective protection from any form of discrimination to all persons with
disabilities. It furthermore addresses situation of women with disabilities
(Article 6) and of boys and girls with disabilities (Article 7). Committee on
the Rights of Persons with Disabilities made recommendations to the Re-
public of Serbia upon review of its Initial Report to the Committee in April
2016. All recommendations which the Committee made to Serbia are rel-
evant for persons with disabilities of both male and female gender; however,
some recommendations are pertaining specifically to women and girls with
disabilities. The paper analyses the implementation of these recommenda-
tions. In the conclusion, the author finds out that progress has been made
towards implementing some of the recommendations, but that Serbia still
needs to take number of measures in order to implement recommendations
for the prevention of discrimination and enable better inclusion of women
and girls with disabilities.

Key words: Convention on the Rights of Persons with Disabilities; Women and
girls with disabilities; Committee on the Rights of Persons with Dis-
abilities; The Republic of Serbia; Intersectional discrimination; Em-
ployment; Healthcare and reproductive care.
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I INTRODUCTION

In the first ever world report on disability, produced jointly by the World
Bank and the World Health Organization in 2011, it was found out that per-
sons with disabilities constitute fifteen percent of the total world population.!
However, the report also pointed out that those individuals were excluded,
discriminated and segregated in many societies and faced different barriers
in enjoyment of their basic human rights and fundamental freedoms set forth
in the Universal Declaration of Human Rights. According to the World disa-
bility report, “across all countries, vulnerable groups such as women, those
in the poorest wealth quintile, and older people had higher prevalences of
disability”? Interestingly enough, the report itself has not dealt with the gen-
der dimension in depth. The instances of discrimination and lack of oppor-
tunities for integration still today mark the life of persons with disabilities.

A society cannot aspire to the claim of being a democratic one if some
of its members remain excluded, discriminated and segregated.* Bearing in
mind the situation of persons with disabilities, it became necessary to adopt
a legally binding international human rights instrument under the auspices
of the United Nations, a treaty that would prescribe measures necessary for
ensuring the full and equal enjoyment of rights from the Universal Declara-
tion by persons with disabilities. Convention on the Rights of Persons with
Disabilities that was adopted in 2006 was such an instrument. The Conven-
tion inter alia set up the Committee on the Rights of Persons with Disabi-
lities as the international monitoring body that reviews implementation of
the Convention in different state parties. The Committee on the Rights of
Persons with Disabilities made recommendations to the Republic of Serbia
upon a review of its initial report submitted to the Committee in April 2016.°
All recommendations which the Committee made to Serbia are relevant both
persons with disabilities of both sexes. However, some recommendations are
pertaining specifically to women and girls with disabilities. The paper aims to
analyze the implementation of these recommendations

II. THE CONVENTION OF THE RIGHTS OF
PERSONS WITH DISABILITIES

In December 2006, the UN General Assembly unanimously adopted the
Convention on the Rights of Persons with Disabilities and the Optional Pro-

World Health Organization and World Bank, World Report on Disability, Malta, 2011.
Ibid.

See Committee on the Rights of Persons with Disabilities, General Comment number 6
on Art. 5: Equality and non- discrimination, CRPD/C/GC/3 (2018), and European Disa-
bility Forum (2021), European human rights report: Issue 5 — 2021 - Impact of Covid-19
on persons with disabilities, Brussels, European Disability Forum.

Damjan Tati¢, Zastita ljudskih prava osoba sa invaliditetom (2012), 37.

5  Committee on the Rights of Persons with Disabilities, Concluding Observations to Re-
public of Serbia, CRPD/C/SRB/CO/1, (2016).
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tocol. Both treaties entered into force in May 2008. Until now, the Convention
has been ratified or acceded to by 185 state parties. °The Optional Protocol to
the Convention on the Rights of the Persons with Disabilities has been ratified
or acceded to by 100 state parties.” Today, the Convention on the Rights of the
Persons with Disabilities is one of the human rights treaties with the greatest
number of state parties and is approaching its universal ratification.’

1. The purpose and underlying principles of the Convention

The purpose of the Convention is to “promote, protect and ensure the
full and equal enjoyment of all human rights and fundamental freedoms by
all persons with disabilities and foster respect for their inherent dignity” (Ar-
ticle 1). The Convention is the first international human rights treaty which
“comprehensively codifies and consolidates the universal rights of persons
with disabilities”” It guarantees effective protection from any form of dis-
crimination to all persons with disabilities. The Convention is based on the
following principles, set forth in Article 3:

a) Respect for inherent dignity, individual autonomy including the
freedom to make one’s own choices, and independence of persons
with disabilities;

b) Non-discrimination;

c) Full and effective participation and inclusion in society;

d) Respect for difference and acceptance of persons with disabilities as
part of human diversity and humanity;

e) Equality of opportunity;

f)  Accessibility;

g) Equality between men and women;

h) Respect for the evolving capacities of children with disabilities and res-
pect for the right of children with disabilities to preserve their identities.

The equality between men and women is one of the underlying princi-
ples of the Convention on the Rights of Persons with Disabilities. Like the
principle of non-discrimination, the principles of full and effective participa-
tion and inclusion in society, equality of opportunity, equality between men

Committee on the Rights of Persons with Disabilities, www.ohchr.org/en/treaty-bodies/crpd.
Ibid.

International Convention on the Elimination of All Forms of Racial Discrimination has
182 state parties but has been adopted in 1966. International Covenant on Economic,
Social and Cultural Rights has 171 state parties, International Covenant on Civil and
Political Rights has 173 state parties, Convention on the Elimination of All Forms of Dis-
crimination against Women has 189 state parties but has been adopted in 1979, Conven-
tion against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
has 173 state parties, Convention on the Rights of the Child has 196 state parties, and
Convention on the Protection of the Rights of the All Migrant Workers and Members of
their Families has 57 state parties.

9  Coomara Pyaneandee, International Disability Law: A Practical Approach to the United
Nations Convention on the Rights of Persons with Disabilities (2018), 23.
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and women are principles that are present in other human rights documents.
Accessibility is a new principle specific to persons with disabilities and is a
pre-condition for full and equal participation of those persons in society.!”

2. Equality and non-discrimination in the Convention

State Parties recognize that “all persons are equal before and under the
law and are entitled without any discrimination to the equal protection and
equal benefit of the law” (Article 5, para. 1). State Parties shall “prohibit all
discrimination on the basis of disability and guarantee to persons with dis-
abilities equal and effective legal protection against discrimination on all
grounds” (Article 5, para. 2).

The Convention guarantees effective protection from any form of dis-
crimination, including direct discrimination, indirect discrimination, multi-
ple and inter-section discrimination, and denial of reasonable accommodation,
to all persons with disabilities. Article 2 defines reasonable accommodation
as:

“necessary and appropriate modification and adjustments not impo-
sing a disproportionate or undue burden, where needed in a particular
case, to ensure to persons with disabilities the enjoyment or exercise on
an equal basis with others of all human rights and fundamental freedoms”

“Accommodation” relates to the adaptation of the normal operating
procedures, processes or facilities to the needs of a person with disability.!!
However, as noted by Pyaneandee, the defence of ‘disproportionate or undue
burden” has been very broadly interpreted by the State Parties with result-
ant negative consequences for the rights of persons with disabilities.!? In its
General Comment No. 6, the Committee on the Rights of Persons with Dis-
abilities elaborated concepts of direct discrimination, indirect discrimination,
harassment and systemic discrimination.!3

The Convention also addresses multiple, intersectional discrimination.
Such discrimination occurs when an individual belonging to several different
marginalized groups is being discriminated on different grounds that may in-
teract in negative way and reinforce the effects of discrimination. For example,
a company intends to hire a male, non-disabled CEO so it discriminates against
a woman with disability applying for that position.!* In its work, the Commit-
tee on the Rights of Persons with Disabilities pays special attention to the inter-
sectional discrimination of women with disabilities face.l>

10 For more details see art. 9 of the CRPD and General comment number 2 of CRPD Committee.
11  Coomara Pyaneandee, op. cit., 31.
12 Ibid.

13 Committee on the Rights of Persons with Disabilities, General Comment number 6 on
art. 5: Equality and non- discrimination, CRPD/C/GC/3 (2018).

14 Ibid.

15 See Committee on the Rights of Persons with Disabilities, General Comment number 6
on Art. 5: Equality and non- discrimination, CRPD/C/GC/3 (2018) and Committee on
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3. Women and girls with disabilities

The Convention explicitly addresses the position of women with disabil-
ities (Article 6). Pyaneandee notes that throughout history, women and girls
with disabilities have been the subject of violence, abuse and exploitation. He
insists that rape, sexual assaults, victimisation and discrimination of women
and girls with disabilities have all contributed to their marginalisation in the
society. 10

Other forms of discrimination to which women and girls with disabili-
ties may be subjected deny them autonomy over their own sexual and repro-
ductive lives, notes Pyaneandee. Laws and policies often have the effect of de-
priving women with disabilities of their legal capacity to open bank accounts,
to inherit or manage property, or even to marry the person of their choice.!”
Thus, it is important that the Convention explicitly addresses the position of
women with disabilities in Article 6.18

Both Article 6 of the Convention and the General Comment No. 3 on
Women and Girls with Disabilities address the issue of multiple or aggravated
forms of discrimination.!® General Comment No. 3 offers an analysis of the
situation of women and girls with disabilities and also examines the interplay
between the different elements of society.?? Kakoulis and Johnson highlight
how international treaties interact with and influence particular cultural con-
texts in different countries. State parties implement international agreements
in different political, cultural, social, and economic context.2! In addressing
the situation of women and girls with disabilities, one has to take into ac-
count different identity layers of those persons and cultural context in which
they live and attitudes of different societies towards them.

Gupta observes that only recently, with the coming into force of the Con-
vention on the Rights of Persons with Disabilities, the specific concerns of
women with disabilities have been addressed. To combat double discrimina-
tion faced by women and children with disabilities, Gupta notes, the Conven-
tion relies on a twin track approach, where a specific provision is dedicated
to the problems affecting the vulnerable group while, and at the same time,

the Rights of Persons with Disabilities, General Comment number 3 on art. 6: Women
and Girls with Disabilities, CRPD/C/GC/3 (2016) for more details.

16 Coomara Pyaneandee, op. cit., 36.
17 Ibid., 37.

18  Art. 6 of CRPD: “States Parties recognize that women and girls with disabilities are subject
to multiple discrimination, and in this regard shall take measures to ensure the full and
equal enjoyment by them of all human rights and fundamental freedoms. States Parties
shall take all appropriate measures to ensure the full development, advancement and em-
powerment of women, for the purpose of guaranteeing them the exercise and enjoyment of
the human rights and fundamental freedoms set out in the present Convention”

19 Coomara Pyaneandee, op. cit., 38.

20 Committee on the Rights of Persons with Disabilities, General Comment No. 3 on Art. 6:
Women and Girls with Disabilities, CRPD/C/GC/3 (2016).

21 Emily Julia Kakoulis and Kelley Johnson, Recognizing Human Rights in Different Cul-
tural Contexts, The United Nations Convention on the Rights of Persons with Disabilities
(CRPD) (2020), 2.
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its concerns are addressed in several other provisions of the Convention.??

Article 6 of the Convention requires the use of affirmative action measures by
the States Parties to ensure that women and girls with disabilities can develop
to their full potential in order to participate fully in their respective socie-
ties, concludes Pyaneandee.?? Affirmative measures aim at ensuring de facto
equality of women and girls with disabilities in society and include quotas
in education for girls with disabilities and quotas in employment for women
with disabilities.

However, women and girls with disabilities continue to face multiple and
intersectional discrimination, on the one hand by virtue of being women, and
on the other hand by virtue of being persons with disabilities.>4 Della Fina et
al. note that scholars have highlighted the difference between the concepts of
“intersectional discrimination” and “multiple discrimination” They further
elaborate both concepts and highlight that “[w]omen and girls with disabili-
ties are often confronted with intersectional discrimination which means that
several forms of discrimination based on various layers of identity intersect
and produce new forms of discrimination which are unique and cannot be
correctly understood by describing them as double or triple discrimination®
As such, Della Fina et al. point out, ,[i]ntersectionality is a form of multiple

discrimination”2>

IIT RECOMMENDATIONS OF THE COMITEE ON
THE RIGHTS OF PERSONS WITH DISABILITIES TO
THE REPUBLIC OF SERBIA

The Committee on the Rights of Persons with Disabilities made rec-
ommendations to the Republic of Serbia upon a review of its initial report
submitted to the Committee in April 2016. All recommendations which the
Committee made to Serbia are relevant for persons with disabilities of both
sexes. However, some recommendations are pertaining specifically to women
and girls with disabilities.

The Committee was concerned with the lack of specific actions imple-
mented by the State Party to prevent and combat the multiple and intersec-
tional discrimination that women and girls with disabilities face, particularly
in access to justice, protection against violence and abuse, education, health
and employment.?® It was also concerned with the lack of sufficient or trans-
parent funding and employment-related measures tailored to the needs of
women with disabilities, and that women with disabilities are not consulted

22 Raadhika Gupta, “Twin Tracking for Women with Disabilities in Disability Legislation,
2020, http://www.disabilitystudiesnalsar.org/bcp-wwd.php.

23 Coomara Pyaneandee, op. cit., 38.
24 Ibid., 39

25 Valentina Della Fina, Rachele Cera and Guiseppe Palmisano, The United Nations Con-
vention on the Rights of Persons with Disabilities: A Commentary (2017), 181-182.

26 Committee on the Rights of Persons with Disabilities, Concluding Observations to Re-
public of Serbia, CRPD/C/SRB/CO/1, para. 11.



An analysis of the implementation of the Committee on the Rights of Persons with... 79

in the design of programmes and measures aimed at women in general or at
persons with disabilities.?”

The Committee recommended to Serbia to:

a) Incorporate the perspective of women and girls with disabilities into
its gender equality policies, programmes and strategies and the gen-
der perspective into its strategies on disability, and to eradicate mul-
tiple and intersectional discrimination in all areas of life;

b) Take appropriate measures to prevent and combat the multiple and
intersectional discrimination that women and girls with disabilities
face, particularly in access to justice, protection against violence and
abuse, education, health and employment;

c) Ensure consultation with women and girls with disabilities, throu-
gh their representative organizations, on the design, implementati-
on and evaluation of programmes and measures in all matters that
affect them directly;

d) Provide sufficient resources for the improvement of the status and
the employment of women with disabilities.

1. Incorporating disability perspective into gender policies and vice versa

In its analysis of implementation of the recommendations of the Com-
mittee on the Rights of Persons with Disabilities to the Republic of Serbia, the
National Association of Persons with Disabilities of Serbia noted that the new
National Disability Strategy of Serbia for the period 2020/2024 fully incor-
porates gender perspective and prescribes different measures for enhancing
situation of women with disabilities.?8

In the previous National Gender Equality Strategy of the Republic of
Serbia for the period 2016/2020 women with disabilities were explicitly rec-
ognized as one of groups of women at risk of facing multiple and intersec-
tional discrimination. However, the Action Plan for implementing National
Gender Equality Strategy in 2019/2020 has not been adopted. 2°

Gender Equality Law does not include specific provisions on women
with disabilities.>® However, all its general provisions apply to women with
disabilities too.

2. Combating intersectional discrimination and violence

In its analysis of implementation of the recommendations of Committee
on the Rights of Persons with Disabilities to Republic of Serbia, the National
Association of Persons with Disabilities of Serbia noted that amendment of

27  Ibid.

28 Damjan Tati¢, Analiza sprovodenja preporuka Komiteta za prava osoba sa invaliditetom u
Republici Srbiji (2020), 12.

29 Ibid.
30  Ibid. Analysis pertained to the draft law that was presented at public debate in 2019.
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the Criminal Code to increase penalties for acts of sexual violence against
persons with disabilities is an important step in the right direction. The new
Law on Preventing Domestic Violence does not include specific provisions on
women with disabilities.3! However, all its general provisions apply to women
with disabilities too. The Law on Prevention of Discrimination that had been
adopted prior to the review of Serbia’s initial report already prohibited inter-
sectional discrimination as an aggravated form of discrimination that has to
be sanctioned more severely.

As an example of a program contributing to the better implementation
of the National Disability Strategy one should mention the annual training
provided by the Legal Clinic of the Faculty of Law of the University of Bel-
grade on issues such as intersectional discrimination and disability-based
discrimination, which constitutes an excellent action contributing to the con-
tinuous awareness raising among experts. This and other similar examples,
such as the training for judiciary conducted by Equality Commissioner, show
that some progress has been made in the field of prevention of discrimination
against women and girls with disabilities, but that Serbia still needs to take
number of specific measures in that direction.

3. Consulting organizations of women with disabilities

Women and girls with disabilities, through their representative organiza-
tions, such as the National Association of Persons with Disabilities of Serbia,
and the organization of women with disabilities Out of circle, have been ac-
tively involved in the process of drafting and adoption of the new National
Disability Strategy of Serbia for the period 2020/2024, thus providing excel-
lent example of implementation of Article 4.3 of the Convention on the Rights
of Persons with Disabilities on consulting persons with disabilities, including
women and girls with disabilities, through their representative organizations.
National Association of Persons with Disabilities of Serbia was one of the key
actors in the adoption of the new National disability strategy of Serbia, with
its experts participating in the working group that drafted Strategy. The Strat-
egy fully incorporated gender perspective and prescribed specific measures
for improving the situation of women and girls with disabilities, drawing in-
spiration from Committee’s recommendations to Serbia.

Women and girls with disabilities, through their representative organiza-
tions, such as the National Association of Persons with Disabilities of Serbia,
and the organization of women with disabilities Out of circle, played a key
role in the advocacy efforts preceding the above-mentioned amendments of
the Serbian Criminal Code.

4. Employment of women with disabilities

In its analysis of implementation of the recommendations of the Com-
mittee on the Rights of Persons with Disabilities to the Republic of Serbia,
the National Association of Persons with Disabilities of Serbia quoted data

31 Ibid.
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from the National Employment Service, according to which 2148 women
with disabilities have been included in different programs aimed at promot-
ing employment in 2016/2017, with self-employment subsidies for 33 women
with disabilities, employment subsidies for 105 unemployed women with
disabilities, subsidies for 200 women with disabilities without work experi-
ence, subsidies for work place adaptation for 6 women with disabilities, while
754 women with disabilities were engaged in public works in 2016.32 One
may deduce that some progress has been made in the field of employment
of women with disabilities, but Serbia still needs to take number of specific
measures to support employment of women with disabilities such as stepping
up the subsidies for work place adaptation.

IV CONCLUSION

The above analysis provides grounds for the conclusion that progress has
been made towards implementing some recommendations of the Committee
on the Rights of Persons with Disabilities, such as amendments to the Crimi-
nal Code increasing penalties for acts of sexual violence against persons with
disabilities, or training provided by the Legal Clinic of the Faculty of Law of
the University of Belgrade on intersectional discrimination and disability-based
discrimination. Serbia still needs to take number of measures in order to im-
plement recommendations pertaining specifically to women and girls with dis-
abilities, some of the most urgent being to ensure a more efficient transition
for girls moving from institutions into families, specific measures to support
employment of women with disabilities and stepping up prevention of disabil-
ity- and gender- based violence against women and girls with disabilities.
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ANALIZA SPROVODENJA PREPORUKA KOMITETA
ZA PRAVA OSOBA SA INVALIDITETOM REPUBLICI
SRBIJI, S POSEBNIM OSVRTOM NA ZENE I
DEVOJCICE SA INVALIDITETOM

Apstrakt

U decembru 2006. godine, Generalna Skupstina UN usvojila je Konven-
ciju o pravima osoba sa invaliditetom i Opcioni protokol uz nju. Oba instru-
menta stupila su na snagu u maju 2008. godine. Konvencija garantuje efi-
kasnu zastitu od svih oblika diskriminacije svim osobama sa invaliditetom.
Konvencija, dalje, ureduje polozaj Zena sa invaliditetom (¢lan 6.) i poloZaj
decaka i devojcica sa invaliditetom (¢lan 7.). Komitet za prava osoba sa inva-
liditetom razmatrao je izvestaj Republike Srbije u aprilu 2016. godine i potom
joj uputio preporuke. Sve preporuke Komiteta Srbiji relevantne su kako za
muskarce, tako i za zene sa invaliditetom, ali je Komitet uputio i neke pre-
poruke koje se odnose samo na Zene i devojcice sa invaliditetom. Ovaj rad
analizira sprovodenje tih preporuka. Autor zakljucuje da je postignut odre-
deni napredak u sprovodenju pomenutih preporuka, ali da bi Srbija trebalo
da preduzme izvestan broj konkretnih mera kako bi sprecila diskriminaciju i
omogucila bolju uklju¢enost Zena i devojcica u drustvo.

Klju¢ne reci: Konvencija o pravima osoba sa invaliditetom; Zene i devojcice
sa invaliditetom; Komitet za prava osoba sa invaliditetom; Repu-
blika Srbija; Intersekcijska diskriminacija; Zaposljavanje; Zdrav-
stvena zastita i reproduktivno zdravlje.
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Abstract

This article looks at the problems of exercise of human rights faced by
women and girls with disabilities. The study of this issue is based on interna-
tional legal sources, in particular, the landmark acts on the protection of the
rights of persons with disabilities have been reviewed, and special attention is
given to the legislation of the Russian Federation.
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The international community now clearly recognises the impact of inter-
secting forms of discrimination in realization of fundamental human rights
by women and girls. However, practice of various states shows numerous vio-
lations against the above categories of persons and proves the legal vulner-
ability of women and girls with disabilities!.

Regarding the “intersection” concept, it is essential to understand what is
meant by the terms “multiple, mixed and/or intersecting forms of discrimi-
nation.” According to the Committee on the Elimination of Discrimination
against Women, “intersection” covers the effects of two or more mixed sys-
tems of discrimination and reveals the mechanism by which they create dif-
ferent levels of equality?. At the same time, the social and legal phenomenon
under discussion may be regarded as the multifaceted vulnerability of an in-
dividual, which includes internal and external factors expressed in quantita-
tive terms. This approach allows devising mechanisms at the state level that

1 Valentina Gennadyevna Mikrina, Protection of the labor rights of the most vulnerable
groups of the population in the international law (2021), 232.

2 Report of the Expert Group Meeting on Gender and Racial Discrimination, Zagreb, No-
vember 21-24, 2000.
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consider all attributes in aggregate and separately, to protect and promote the
rights of such individuals. For example, according to Paola Uccellari, multiple
discrimination is discrimination against one person on several attributes, i.e.,
a black woman with a disability may face discrimination based on her dis-
ability, race and gender®. The issue of multiple forms of discrimination was
raised at the 1993 Vienna Conference on Human Rights and, following the
Vienna Declaration and its stated principles, the Fourth World Conference
on Women, Beijing and the Third World Conference against racism, racial
discrimination, xenophobia and related intolerance addressed the issue of
multiple discrimination in Durban?.

The Durban Declaration (Chapter 1) notes that racism, racial discrimi-
nation, xenophobia and related intolerance can be among the factors that lead
to a lower standard of living for women and girls, poverty, violence, multiple
forms of discrimination and the limitation or exclusion of women and girls’
enjoyment of their human rights®. Women and girls subjected to intersecting
forms of discrimination based on gender, race, ethnicity, occupation, origin
or religion, often lack economic opportunities and decent work and are too
often in low-paid jobs, often in exploitative conditions, in domestic service®.
Women experience severe consequences of intersecting forms of discrimi-
nation in employment and the workplace. There may be implicit or explicit
stereotypes of employers, colleagues, or business partners during the recruit-
ment or employment process. An experiment carried out in France showed
that during job search women with a surname sounding Senegalese had 8.4%
chance to be invited for a job interview against 13.9% for men with a sur-
name sounding Senegalese, and 22.6% for women with a surname sounding
French’. Women may be encouraged to conceal their cultural or religious
background and be harassed or dismissed if they do not comply. Further-
more, they may be asked to comply with additional selection requirements,
refuse promotion, do a lower-level job or receive a lower salary for the same
work.

“Thematic Study on Violence against Women and Girls with Disabilities”
has come to our attention, prepared by the Office of the United Nations High
Commissioner for Human Rights on behalf of the Human Rights Council®.

3 Paola Uccellari, ‘Multiple Discrimination: How Legislation Can Reflect Reality, The
Equal Rights Review, No. 1-7 (2008-2011), 11. Paola Uccellari is a consultant to The
Equal Rights Trust. This article was written based on research commissioned by the Fund
and is part of a significant research project.

4  BcemupHas KoH(pepeHIMs o 6oppbe IIPOTUB pacu3Ma, PacoBOIl AMCKPUMUHALINY,
KceHo<bo6I/H/I U CBA3AHHONM C HMMU HeTepnuMmocTu 31 aBrycra — 7 CeHTH6pH 2001 ropa,
Ilypban, https://www.un.org/ru/conferences/racism/durban2001.

UN, https://documents-dds-ny.un.org/doc/UNDOC/GEN/N02/215/45/PDF/N0221545.pdf.

25 yet 60pbOBI 3a IpaBa JKEHIIMH: AE€BOYKM IIO-IPEKHEMY MOABEPralTcs HACUINIO 1
AUCKpUMWHALWH, https://news.un.org/ru/story/2020/03/1373701.

European Network against Racism, Afrophobia in Europe: ENAR Shadow Report 2014-2015.

Thematic Study on Violence against Women and Girls with Disabilities, Human Rights
Council, 30 March 2012, 20; OHCHR, https://www.ohchr.org/sites/default/files/Docu-
ments/HRBodies/HRCouncil/RegularSession/Session20/A-HRC-20-5_ru.pdf.
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The study found that women with disabilities are more exposed to forms
of violence that women without disabilities do not experience. Acts of vio-
lence against women and girls with disabilities include such forms of physi-
cal and psychological abuse as ignoring the need for taking medicine, refus-
ing to help to ease oneself by carers, psychological manipulation, causing or
threatening to cause harm. They are also vulnerable to forced sterilization
and other medical interventions without their consent. A particular problem
for women and girls with disabilities is the social barriers that restrict access
to justice on an equal basis with other members of society. The research rec-
ommends the states to train judges, prosecutors and lawyers on the matters
of forms and types of violence experienced by persons with disabilities to
improve access to justice. In addition, legal advice and assistance should be
made available to women and girls with disabilities.

In conclusion, the case study found that the violence experienced by
women and girls with disabilities remains invisible in many cases; current
legislative, administrative and policy measures do not adequately link gender
and disability; there is a lack of systematic and disaggregated data on violence
against women and girls with disabilities, and none of them is inconsistent
and incomplete; finally, state programmes on violence against women do not
designate the specific vulnerability of women and girls with disabilities in a
sufficient context. The study suggests a two-pronged approach to improve
this situation: programmes to prevent violence against women and specific
programmes and policies relating to women and girls with disabilities®.

This study argues that a legal approach to protecting the rights of women
and girls with disabilities should be oriented towards the creation of unified
and special provisions in a larger number newly adopted international legal
acts. Therefore, it is interesting to examine the international legal framework
that currently governs the legal position of women and girls with disabilities.
Having studied international legal standards, it is clear that, unfortunately,
there is no standard instrument for the protection of this category of individ-
uals at this stage, i.e. the protection of the rights of women and girls with dis-
abilities is only addressed in some provisions contained in universal interna-
tional legal acts. For example, international human rights standards provide
for the legal protection from the violence of all individuals without discrimi-
nation, and such equality principle is enshrined in the provisions of the 1966
International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights!?. Several significant acts
on the protection of the rights of persons with disabilities have subsequently
been adopted:

9  Report of the Office of the UN High Commissioner for Human Rights. Case Study on
violence against women and girls and disability. Promotion and protection of all human
rights, civil, political, economic, including the right to development, March 30, 2012,
paragraph 52, Chapter V, 18.

10  The right to physical and moral immunity and the right to freedom and security of an
individual.
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1) Declaration on the Rights of Mentally Retarded Persons (1971)!!

1) Declaration on the Rights of Disabled Persons, adopted in 197512

1)  World Programme of Action concerning Disabled Persons (1982);

1) Standard Rules on Equalisation of Opportunities for Persons with
Disabilities (1993)3;

1) Convention on the Rights of Persons with Disabilities and its Optio-
nal Protocol, 20064

1) ILO Invalidity Insurance (Industry, etc.) Convention, 1933 (No. 37)!%;

1) ILO Invalidity Insurance (Agriculture) Convention, 1933 (No. 38)16

1) Invalidity, Old-Age and Survivors’ Benefits Convention, 1967 (No.
128)17.

1) Convention No. 159 on Vocational Rehabilitation and Employment
(Disabled Persons), 198318,

Most notably, the Convention on the Elimination of All Forms of Dis-

crimination against Women establishes standards of gender equality in
the political and public life of the state, guarantees the right to represent
their governments at the international level and to participate in interna-
tional organisations, and ensures equal rights in education, and employ-
ment!®. Unfortunately, the provisions of this Convention do not address
disability issues of women, so it is reasonable to analyse the provisions of

11

12

13

14

15

16

17

18

19

Declaration on the Rights of Mentally Retarded Persons, https://www.ohchr.org/en/instru-
ments-mechanisms/instruments/declaration-rights-mentally-retarded-persons.

Declaration on the Rights of Disabled Persons, https://www.ohchr.org/en/instruments-
mechanisms/instruments/declaration-rights-disabled-persons.

Standard Rules on the Equalization of Opportunities for Persons with Disabilities, https://
www.un.org/development/desa/disabilities/standard-rules-on-the-equalization-of-opportu-
nities-for-persons-with-disabilities. html.

United Nations, Convention on the Rights of Persons with Disabilities (CRPD), https://
www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-dis-
abilities.html.

International Labour Organization, C037 - Invalidity Insurance (Industry, etc.) Conven-
tion, 1933 (No. 37), https://www.ilo.org/dyn/normlex/en/fefp=NORMLEXPUB:12100:0::N
0::P12100_ILO_CODE:C037.

International Labour Organization, C038 - Invalidity Insurance (Agriculture) Convention,
1933 (No. 38), https://www.ilo.org/dyn/normlex/en/fip=NORMLEXPUB:55:0:::55:P55_
TYPE,P55_LANG,P55_DOCUMENT,P55_NODE:CON,en,C038,/Document.

International Labour Organiaztion, C128 - Invalidity, Old-Age and Survi-
vors Benefits Convention, 1967 (No. 128), https://www.ilo.org/dyn/normlex/
en/fp=NORMLEXPUB:55:0:::55:P55_TYPE,P55_LANG,P55_DOCUMENT,P55_
NODE:CON,en,C128,/Document.

International Labour Organization, C159 - Vocational Rehabilitation and Employ-
ment (Disabled Persons) Convention, 1983 (No. 159), https://www.ilo.org/dyn/norm-
lex/fr/f2p=NORMLEXPUB:55:0:NO::P55_TYPE,P55_LANG,P55_DOCUMENT,P55_
NODE:CON,en,C159,/Document-.

Convention on the Elimination of All Forms of Discrimination against Women. 1979.
Part II, art. 7.
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international instruments that attach the rights of persons with disabilities
in general (but not of women with disabilities or girls with disabilities).
The Convention on the Rights of Persons with Disabilities recognises
that women and girls with disabilities, both inside and outside the home,
are often at greater risk of violence, injury or abuse, neglect or negligent
treatment, mistreatment or exploitation. It expresses concern that persons
with disabilities face difficult situations as they experience multiple or
aggravated discrimination??. Article 16 of the Convention requires from
states to adopt legislation and policies, including those targeting women
and girls, to ensure that cases of exploitation, violence and abuse against
persons with disabilities are identified, investigated and prosecuted.
Article 28(b) of the Convention calls the states to ensure that persons with
disabilities, particularly women, girls and older persons with disabilities,
have access to social protection and poverty reduction programmes.

Article 19 of the Convention on the Rights of the Child requires from
the member-states to take all appropriate legislative, administrative, social
and educational measures to protect the child from all forms of physical or
mental violence, injury or abuse, neglect or negligent treatment, maltreat-
ment or exploitation, including sexual abuse. The Committee on the Rights
of the Child has recognised that children with disabilities may be subjected
to particular forms of physical violence, including forced sterilisation (es-
pecially girls); and violence under the pretext of treatment (for example,
electroshock treatment and electric shocks used as «means to evoke aver-
sion» to control children’s behaviour)?2.

Article 23 of the Convention on the Rights of the Child addresses the
rights of children with disabilities, stating that a mentally or physically dis-
abled child should enjoy a full and decent life in conditions that ensure
dignity, promote self-reliance and facilitate the child’s active participation
in society. In general comment No. 9 on the rights of children with dis-
abilities, the Committee on the Rights of the Child noted that girls with
disabilities are more vulnerable to discrimination and requested from the
member-states to take additional measures, as necessary, to ensure that
girls with disabilities are adequately protected, have access to all services
and are fully integrated into society??.

We conclude that, in principle, the protection of the rights of women and
girls with disabilities is not sufficiently regulated. At the current stage, the
global community must conclude that adopting a single convention within the
United Nations framework and its further ratification by member-countries
would ensure the empowerment of women and girls with disabilities.
Moreover, since 2016, the Guidelines (General Comment) for 166 countries
that have ratified the Convention on the Rights of Persons with Disabilities

20 Preamble (q) and art. 6 (1).

21  General Comment No. 13 (CRC/C/GC/13), paras. 21-22, https://www.ohchr.org/EN/HR-
Bodies/CRPD/Pages/GC.aspx.

22 CRC/C/GC/9, para. 10.
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have been in place as part of the work of the Committee on the Rights of
Persons with Disabilities. The Guidelines? note that three main areas affect
women and girls with disabilities:

1) Physical, sexual, psychological violence, both institutional and inter-
personal;

2) Restrictions on sexual and reproductive rights, including the right
to access information and communication, the right to motherhood
and child-rearing responsibilities;

3) Numerous manifestations of discrimination.

The General Comment?* calls the member-states to repeal or amend
all laws that discriminate directly or indirectly against women and girls with
disabilities and calls for public campaigns to overcome and transform long-
standing discriminatory attitudes towards women with disabilities. UN ex-
perts point out that women and girls with disabilities need more empower-
ment, not pity®>.

In the Russian Federation, as in many other countries around the world,
the legal approach to protecting the rights of persons with disabilities is based
on the provisions of federal laws, but only concerning a category of persons
who enjoy special protection from the state. However, it is worth noting that
Russian legislation does not emphasize the protection of the rights of women
and girls with disabilities. Several legislative acts are currently in force in the
Russian Federation: Federal Law N 181-FZ of November 24, 1995 “On Social
Protection of Disabled Persons in the Russian Federation” (the latest version),
Federal Law N 178-FZ of July 17, 1999 “On State Social Assistance” (the lat-
est version), Federal Law N 442-FZ of December 28, 2013 “On the Basis of
Social Services for Citizens in the Russian Federation” (the latest version).
Also, an essential step in establishing public policy is the adoption of a state
programme by the Ministry of Labour and Social Protection, taking into ac-
count the decision taken by the President of the Russian Federation to extend
the Accessible Environment Programme for 2021-2025. The so-called ‘sub-
programme’ will aim to improve the system of comprehensive rehabilitation
and habilitation for people with disabilities?®. Prospects of drafting a bill on

23 CRPD/C/GC/3: General comment No. 3 on women and girls with disabilities, 25 No-
vember 2016, Part 2, 1.

24 Ibid., Part 63, 20.

25 The Committee's Concluding Observations are an independent assessment of states’
compliance with their human rights obligations under the treaty. More information on
the CRPD: Komurer no npasam unBanuyos, http://www.ohchr.org/RU/HRBodies/CRPD/
Pages/CRPDIndex.aspx.

26 Rehabilitation of persons with disabilities is the system and process of restoring the full
or partial abilities of persons with disabilities to domestic, social, occupational and other
activities. Habilitation of persons with disabilities is a system and a process of formation
of capabilities of persons with disabilities, that they previously lacked, for domestic, so-
cial, occupational and other activities. Rehabilitation and habilitation of persons with dis-
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‘distributed guardianship’ by the Ministry of Justice of the Russian Federa-
tion will reduce the number of people with mental disabilities in psycho-neu-
rological residential institutions (PNIs), and guardianship could provide for
‘tull’ and ‘partial’ guardianship between different persons. In other words, the
responsibility for guardianship beside psycho-neurological residential institu-
tions will be shared by entities which have been legally established, thus ena-
bling people with mental disabilities to live in the society rather than in an
institution - in other words, several people can act as guardians for one ward.
This state programme aims to have a law passed shortly.

The Russian Federation signed the Convention on the Rights of Persons
with Disabilities in 2008 and ratified it by Federal Law No. 36-FZ of May
3, 2012, which entered into force for the Russian Federation on October 25,
2012. The decision to accede to the Convention complies fully with the pro-
vision contained in Article 7 of the Constitution of the Russian Federation
that the Russian Federation shall provide state support for persons with dis-
abilities (along with other categories of persons), develop a system of social
services and establish state pensions, allowances and other social protection
guarantees. As the Convention has the status of an international treaty, its
provisions are binding, including in cases where they do not coincide with
national law (Article 15(4) of the Constitution of the Russian Federation)?”.

The Committee on the Rights of Persons with Disabilities has analysed
reports from the Russian Federation, made several positive comments and
raised critical concerns about implementing the Convention on the Rights of
Persons with Disabilities. The Committee recommended that the State ratify
the Optional Protocol to the Convention concerned, as it contains a provi-
sion to the effect that a State party to the present Protocol (“the State party”)
recognises the competence of the Committee on the Rights of Persons with
Disabilities (“the Committee”) to receive and consider communications from
or on behalf of individuals or groups of individuals subject to its jurisdiction
who claim to be victims of a violation by that State party of the provisions of
the Convention. The Committee shall not receive communication if it con-
cerns a State Party to the Convention that is not a party to the present Proto-
col. Therefore, it would be advisable to become a party to this international
instrument, as this would enable citizens with disabilities to seek appropriate
assistance when their legal rights are violated.?®

abilities aim to eliminate or compensate as fully as possible for persons with disabilities
to achieve their social adaptation, including their material independence and integration
into society.

27  Report on measures taken to implement the obligations under the UN Convention on
the Rights of Persons with Disabilities and on the progress made in respecting the rights
of persons with disabilities within two years of its entry into force for the Russian Federa-
tion. CRPD/C/RUS/1 13 March 2015.

28 Committee on the Rights of Persons with Disabilities Concluding remarks on the initial
report of the Russian Federation. KPI/S/RUS/SO/1 Preliminary Unedited Version March
7, 2018, Part ITI, A. (5), https://2017.perspektiva-inva.ru/protec-rights/oon/2018-05-04-09-
09-09.
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Particular attention should also be paid to terminology. The Committee
notes that the official translation of the term “persons with disabilities” into
Russian does not reflect the human rights model. But here it is worth refer-
ring to the definition in international documents and disagreeing with the
position of the Committee’s experts. The WHO approach of distinguishing
between defect, disability and incapacity for work is interesting:

“Defect” is any loss of mental, physiological or anatomical structure
or function; or deviation from it;

- “Disability” is any limitation or absence (as a result of a defect) of
the ability to perform an activity in a way or within a framework
that is considered normal for a person;

- “Disability” is a limitation of a particular individual, arising from
a defect or disability, which prevents or disables him or her from
performing a role considered normal for that individual according

to age, gender, social and cultural factors.” %

Moreover, the Convention 2006 on the Rights of Persons with Disabili-
ties itself states that disability is an evolving concept and that disability results
from the interaction between persons with impairments and attitudinal and
environmental barriers that hinders their full and effective participation in
society on an equal basis with others. While the term “disability” is interna-
tionally established, the Committee recommends that the State party amend
the official translation of the Convention to use terms that fully reflect the
human rights model. We believe that the terminology used in Russian law
cannot speak to the ineffectiveness of the human rights model, hat is, no mat-
ter how the terminology sounds in Russian legislation, people with disabili-
ties still enjoy sufficient social protection.

The Committee notes the State party’s continued reliance on health
care and rehabilitation and that its efforts remain focused on the develop-
ment of specialized services, which may lead to segregation. While noting
Federal Act No. 419 of 2014 on the rights of persons with disabilities, the
Committee is concerned about insufficient efforts to harmonize legislation
on persons with disabilities with the Convention and the lack of mechanisms
to implement existing legislation3?. It is difficult to agree with this comment
because the Standard Rules on the Equalisation of Opportunities for Persons
with Disabilities, adopted by the UN General Assembly in 1993, contain
Rule 7, which regulates the employment of persons with disabilities. The rule
calls for full and free access to the national labour market. In addition to
overcoming negative attitudes and prejudices towards working persons with
disabilities, states are encouraged to create incentive quotas, creating small
economic units in various programmes for persons with disabilities. And in

29  The World Programme of Action concerning Disabled Persons was adopted by UN Gen-
eral Assembly Resolution 37/52 of December 3, 1982.

30 Council for the Rights of Persons with Disabilities, Concluding remarks on the initial
report of the Russian Federation, CRPD/C/RUS/CO/1.
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the Russian Federation, the Federal Law No. 181-FZ of 24.11.1995 «On Social
Protection of Disabled People in the Russian Federation» and the Moscow
City Law No. 90 of 22.12.2004 «On Job Quotas» oblige employers to create
and allocate jobs for people with disabilities. In some countries in Europe and
the United States, job quotas are considered discrimination altogether.

In line with ILO recommendations, Russian legislation classifies persons
with disabilities as having difficulties finding work and provides them with
additional employment guarantees (Articles 5,13 of the Employment Act).
Russian legislation has developed the following mechanisms to regulate the
employment of persons with disabilities: «setting quotas in organizations,
regardless of their organizational and legal status or form of ownership, for
hiring persons with disabilities and the minimum number of unique jobs
for disabled persons; reserving careers in professions most suitable for hir-
ing persons with disabilities; and encouraging enterprises, institutions and
organizations to create additional jobs (including special jobs) for hiring per-
sons with disabilities; creation of working conditions for persons with dis-
abilities in accordance with individual rehabilitation programmes for persons
with disabilities; creation of conditions for entrepreneurial activities of per-
sons with disabilities; and organization of training of persons with disabilities
in new professions3!.

For example, Article 7.1 of the employment law includes in the powers
of the public authorities of the constituent entities of the Russian Federation
in the promotion of employment, supervision and control over the employ-
ment of persons with disabilities within the established quota, with the right
to carry out checks, issue binding orders and draw up protocols, and register
persons with disabilities as unemployed.

Article 13 of the Employment Act provides for additional guarantees for
citizens experiencing difficulties in finding work by developing and imple-
menting employee assistance programmes, creating other jobs and special-
ized organizations (including workplaces and organizations for disabled per-
sons), setting quotas for the employment of disabled persons, and providing
training through special programmes and other measures.

Most of the additional employment guarantees for persons with disabili-
ties apply to wage labour. Based on Article 3 of the Labour Code of the Rus-
sian Federation, it does not constitute discrimination for persons with dis-
abilities to be hired on the basis of their health condition, the establishment
of rehabilitative working conditions, guarantees for working time and rest
time, the preferential right to enter into an employment contract for home-
based work. This is due to the state’s special concern for persons in need of
increased social and legal protection. Local government acts, social partner-
ships, local labour regulations, and employment contracts support the em-
ployment of persons with disabilities.

31 Law of the Russian Federation of April 19, 1991 N 1032-1 (as amended on November
19, 2021) “On Employment in the Russian Federation” (as amended and supplemented,
effective from March 1, 2022), Art. 13. Additional employment guarantees for certain
categories of the population.
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Persons with disabilities can be employed both in the open labour mar-
ket, where the impact of the first concept of employment for persons with
disabilities is noticeable and in the closed labour market. In the open labour
market, employment quotas for persons with disabilities are facilitated, in-
cluding creating special jobs for persons with disabilities in organisations.
The executive authorities of the constituent entities of the Russian Federa-
tion provide for a minimum number of special jobs for the employment of
persons with disabilities for each organization within the established quota
(Article 22 of FZ No. 181 of November 24, 1995).

One of the areas of state policy for promoting employment is the promo-
tion of employers who maintain existing jobs and create new ones, especially
for citizens who have difficulties in finding work (Article 5 (2) of the Em-
ployment Act).

In addition to the statements made, the Committee on the Rights of
Persons with Disabilities noted the accession of the Russian Federation
positively to the 2013 Marrakesh Treaty to facilitate access to published works
by blind persons with visual or other print disabilities. The Treaty requires
Contracting Parties to provide a standard set of limitations and exceptions to
copyright so that published works may be reproduced, distributed and made
generally available in formats accessible to persons with visual or other print
disabilities, and to enable the transnational exchange of these works through

organizations that serve these beneficiaries®2.

Returning to the theme of the submitted article, the Committee is con-
cerned about the lack of a legal framework to address multiple and inter-
sectional discrimination against women and girls with disabilities, including
in access to justice and complaint mechanisms to ensure the development,
advancement and empowerment of women and girls with disabilities. Ex-
perts are also concerned about many boys and girls with disabilities living
in institutions. Therefore, in line with its general comment No. 3 (2016) on
women and girls with disabilities and taking into account targets 5.1, 5.2 and
5.5 of the Sustainable Development Goals, the Committee recommends that
the State party develop a legislative framework to address multiple and in-
tersectional discrimination against women and girls with disabilities in close
collaboration with their representative organizations®3.

32 Mappakeuickuit Zoropop o6 o6merdeHnn KOCTYIa CICMbIX U JIUIL ¢ HaPYIIEeHUAMN 3pe-
HVA VIM VHBIMY OTPAHMYEHHBIMU CIIOCOOHOCTAMM BOCHPMHMMATD IIeYaTHYI0 MHGOP-
MaIMio K ONyOMVKOBAaHHBIM IPOM3BEACHUAM, https://www.wipo.int/treaties/ru/ip/mar-
rakesh/index.html.

33  During its sixteenth session, the Committee adopted its general comment No. 3 (2016)
on women and girls with disabilities (CRPD/C/GC/3) and No. 4 (2016) on the right to
inclusive education (CRPD/C/GC/4). At its thirteenth session, the Committee held a
half-day general discussion on the right to inclusive education. Its fifteenth session held
a day of general discussion on the right to independent living and involvement in the lo-
cal community. At its fourteenth session, the Committee adopted guidelines on the right
to liberty and security of persons with disabilities under Article 14 of the Convention,
which consist of a compilation of recommendations made under the Committee‘s general
procedure for reporting on the issue.
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By November 25, 2022, the Russian Federation will submit its second
and third periodic reports and provide data on the implementation of the
recent comments on national policy modelling, taking into account the views
of disabled people’s organizations.

Based on our analysis, we conclude that multiple and intersectional dis-
crimination is a relevant legal phenomenon that impedes the realization of
fundamental human rights and freedoms, particularly for women and girls
with disabilities due to both their legal and general human vulnerability. It is
clear from the example of several states that these categories of persons are
in principle excluded from state protection, which creates instability in their
legal situation and further adaptation in all spheres of life.
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POSLEDICE VISESTRUKE DISKRIMINACIJE PO
VRSENJE LJUDSKIH PRAVA OD STRANE ZENA I
DEVOJCICA SA INVALIDITETOM

Apstrakt

Ovaj rad razmatra probleme s kojima se suocavaju zene i devojcice pri-
likom ostvarivanja ljudskih prava. Izuc¢avanje ovog pitanja zasnovano je na
izvorima prava medunarodnog porekla, narocito na razmatranju najvaznijih
instrumenata za zastitu prava osoba sa invaliditetom. Osim toga, posebna pa-
zZnja u istrazivanju poklonjena je zakonodavstvu Ruske Federacije.

Klju¢ne reéi: Visestruka diskriminacija; Zene sa invaliditetom; Devojcice sa in-
validitetom; Ruska Federacija.
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INTERSECTIONAL DISCRIMINATION OF
WOMEN WITH DISABILITIES AND LEGAL
REGIME OF ENVIRONMENTAL PROTECTION

Abstract

This article will analyze three legal regimes that serve the protection of the
environment, and which recognize the importance of the gender dimension of
equality — the regime of climate change, the regime of biodiversity and the re-
gime of desertification seen through the context of disability. The relationship
between intersectional discrimination of women with disabilities and environ-
mental protection will be examined.

The paper will explain the concept of intersectional discrimination. Also,
it will examine which model of approach to disability is appropriate when it
comes to improving the position and empowerment of women with disabilities.
It will be considered whether and in which way the international instruments
related to the legal regimes of climate change, biodiversity and desertification
regulate the position of persons with disabilities.

People with disabilities are one of the most vulnerable categories when it
comes to the effects of climate change. Women and girls with disabilities are in
an even more unenviable position. Forced migrations due to the harmful effects
of climate change, which will certainly happen in the future, will be especially
difficult for this category of people, so it can be said that this group of people is
discriminated against. The second part of the paper will present proposals on
how it is possible to strengthen and improve the position of women and girls
with disabilities in these regimes.

Key words: Women with disabilities; Intersectional discrimination; Environ-
ment; Climate change; Biodiversity.

I INTRODUCTION

People with disabilities are the most vulnerable category of people to the
consequences of environmental damage. This category of people often faces
discrimination because of their vulnerable position. Women and girls with
disabilities are in an even more unenviable position, because in addition to
the usual barriers and prejudices faced by people with disabilities in general,
they face additional discrimination based on their gender and gender identity,
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which leads to intersectional discrimination. The Convention on the Elimina-
tion of All Forms of Discrimination against Women and other human rights
instruments reflect the specific obligations of states to achieve gender equality,
promote women’s empowerment and fulfil womenss rights.! Hence, the obliga-
tions of states to apply to all their actions, including those taken in relation to
the environment, and include an affirmative obligation to prevent foreseeable
human rights violations that may result from environmental degradation.?

It can be noticed that the branch of international environmental law is
more gender sensitive than other branches of public international law. Legal
instruments and agreements adopted over the past decades have begun to
integrate language that recognizes and promotes gender equality and human
rights, including key multilateral environmental agreements (MEAs) such as
the Biodiversity Convention (CBD), the United Nations Framework Con-
vention on Climate Change (UNFCCC), the Paris Climate Agreement,3 the
Convention to Combat Desertification (UNCCD).# These legal instruments
have recognized the vital role that women play in environmental manage-
ment and the importance of their full participation in achieving environmen-
tal risk reduction goals. Women being disproportionately affected by climate
change, they play a crucial role in climate change adaptation and mitigation.
Women have the knowledge and understanding of what is needed to adapt to
changing environmental conditions and to come up with practical solutions.
But they are still a largely untapped resource. Unleashing the knowledge and
capability of women represents an important opportunity to craft effective
climate change solutions for the benefit of all.> According to the provisions
of these agreements, gender equality is the key to maximizing the efficiency,
effectiveness and fairness of initiatives, programs and projects aimed at re-
ducing biodiversity loss and tackling climate change. This paper will point
out the position of women and girls with disabilities in the legal regime of
environmental protection.

1 Countries must work to change harmful gender stereotypes about women and girls and
men and boys that perpetuate discrimination and limit opportunities for women and
girls to achieve their full potential. Convention on the Elimination of All Forms of Dis-
crimination against Women, art. 5. The United Nations adopted CEDAW on 18 Decem-
ber 1979. New York.

2 For All Coalition: For the Promotion of Gender Equality and Human Rights in the Environ-
ment Agreements, http://www.oas.org/es/cim/docs/ConceptNote-ForAllCoalition [EN].pdf, 2.

3 Paris Agreement, C.N.92. 2016. TREATIES-XXVIL7. d of 17 March 2016, arts. 7(5) and
11(2).

4 Principle 20 of the Rio Declaration on Environment and Development, General Assem-
bly, A/CONE151/26 (Vol. I), 12 August 1992. Similar formulation, although targeting the
specific role that women have in the conservation and sustainable use of biological diver-
sity and combating deforestation is contained in the Preamble to the 1992 Convention on
Biological Diversity (United Nations, Treaty Series, vol. 1760, 79) and the Preamble of the
Convention to Combat Desertification in those Countries Experiencing Serious Drought
and/or Desertification, particularly in Africa (A/RES/53/191 of 18 February 1999).

5 International Union for Conservation of Nature, Gender and climate change, https://
www.iucn.org/resources/issues-briefs/gender-and-climate-change.
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Firstly it will be considered which concept of disability can contribute
the most to reducing intersectional discrimination. Next, the notion of in-
tersectional discrimination of people with disabilities will be analyzed and
clarified. Afterwards, it will be examined to what extent the most important
international instruments related to the legal regimes of climate change, bio-
diversity and desertification regulate the position of persons with disabilities
and to what extent they are committed to gender equality of women with dis-
abilities. A special part of the paper will be dedicated to the participation of
women and girls with disabilities in the development of climate action plans.
Forced migration due to the harmful effects of climate change, which will
certainly happen in the future, will be especially difficult for people with dis-
abilities. In the concluding remarks, proposals will be presented on how it is
possible to strengthen and improve the position of women and girls with dis-
abilities in the legal regime of environmental protection.

IT MODELS OF DISABILITY
AND ENVIRONMENTAL PROTECTION

As regards the theoretical considerations of the disability model, it is no-
ticeable that the two models play a dominant role. These are the medical and
sociological methods. This chapter will analyze which model is best to apply
when it comes to the position and participation of people with disabilities in
environmental protection.

According to an influential but widely criticized medical model, disabil-
ity can be understood in terms of the functional limitations of a person with
a disability caused by a clinically visible pathological condition. Disability is
something that needs to be diagnosed, treated and cured through rehabilita-
tion or normalization.® This model has been heavily criticized given the fact
that it is too much based on medical findings, bodily damage and injuries,
completely ignoring the social context and barriers that society places on
people with disabilities.

Due to the shortcomings of the medical model, a social model of dis-
ability emerged. The social model claims that disability is not a physical con-
dition of an individual, but the result of “socially produced inequality and
dependence”’ Disability understood in this way is a social category: a means
of classifying and treating people in ways that lead to discrimination. The
disadvantages of both models of disability are reflected in the fact that they
completely ignore personal experiences in dealing with and overcoming bar-
riers faced by people with disabilities. The social model has good reasons to

6  Adrienne Asch and David Wasserman, “Bioethics” in Gary L. Albrecht (ed.), Encyclope-
dia of Disability (2006), 165—171.
7  Karen Beauchamp-Pryor, ‘Visual impairment and disability: a dual approach towards

equality and inclusion in UK policy and provision” in Nike Watson, Alan Roulstone, and
Carol Thomas (eds.) Handbook of Disability Studies, (2022), 185.
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highlight marginalization, exclusion and oppression of people with disabili-
ties from full participation in wider society.® However, such a focus threatens
to obscure attention on how the life experience of a person with a disability is
shaped by their physical impairments.’

A critical realist model of disability has emerged as a form of response to
the vulnerability of people with disabilities to the impact of climate change.
There are four elements of the critical realist model of disability climate jus-
tice: contextual and environmental features that cause vulnerability; adaptive
capacity and resilience to climate change; perceptions of and information
gathering about climate change risk; and climate action and policy.!” The
critical realist model suggests the value of an interactional approach between
individual (medical conditions, impairment, disposition, etc.) and structural
(environment, discrimination, support systems, policy, culture, etc.) factors.
This approach forms the foundation for a critical realist model of climate
justice, which centers the disability experience in developing an empirically
testable theory of how people with disabilities adapt to climate change and
develop resilience for climate-related disasters.!! Existing research has paid
insufficient attention to what factors support the adaptive capacity of woman
with disabilities, with twice the number of studies focusing on their vulnera-
bility.!? Critical realist model of disability represents an upgrade of the social
model adapted to the specific challenges posed by climate change, with the
fact that many elements of this model can be used for other environmental
problems faced by people with disabilities.

ITIT DEFINITION OF INTERSECTIONAL
DISCRIMINATION

For the purpose of understanding how sensitive and difficult the posi-
tion of persons (women) with disabilities is, it is necessary to explain and
define the concept of intersectional discrimination and determine its connec-
tion with gender identity.

Analyzing discrimination in the traditional way takes one factor as the
basis of discrimination, completely ignoring possible discrimination on sev-
eral grounds. This approach does not take into account the specifics of the

8  See Ljubomir Tintor, Osobe sa invaliditetom i problem pristupacnosti, master’s thesis, Uni-
versity of Belgrade Faculty of Law, Belgrade, 2018, 6.

9  Jonas-Sébastien Beaudry, “Beyond (Models of) Disability?”, The Journal of Medicine and
Philosophy, Vol. 41, No. 2, 210-220.

10 Molly M. King and Maria A. Gregg, Disability and climate change: ‘A critical realist mod-
el of climate justice’ (2021), 2.

11 Ibid.

12 Cadeyrn J. Gaskin, Davina Taylor and Susan Kinnear, “Factors Associated with the Cli-
mate Change Vulnerability and the Adaptive Capacity of People with Disability: A Sys-
tematic Review”, Weather, Climate, and Society, Vol. 9, Issue 4, 801-814.
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position of a person who has simultaneously been discriminated against on
several grounds that are so intertwined that they cannot be separated.!® This
form of discrimination is called intersectional discrimination. The term was
first used by Kimberlé Crenshaw in 1989 in an article dealing with the ex-
periences of black women. Crenshaw developed concepts of intersectional-
ity mainly by considering discrimination based on racial diversity and dis-
crimination based on gender identity.!# From Crenshaw’s analysis, it can be
concluded that the position of women with disabilities is extremely sensitive.
The position of a woman with a disability is not comparable to the position
of a man with a disability, nor can it be compared to the position of a woman
without a disability. Intersectional discrimination should be distinguished
from other forms of discrimination, especially multiple discrimination that
occurs when one person is discriminated against on several grounds, but in a
way that these grounds can be separated - a person is discriminated on dif-
ferent grounds at different times.!”

Intersectional discrimination had a significant impact on the creation
of environmental protection policy and the creation of measures in the
climate crisis. As a result of that influence, Intersectional environmental-
ism was born. Intersectional environmentalism is an inclusive version of
environmentalism that advocates for both the protection of people and the
planet. It identifies the ways in which injustices happening to marginalised
communities and the earth are interconnected.!® Women with disabilities
may be particularly affected by intersectional discrimination due to disabil-
ity and less able to evacuate or migrate due to limited mobility or sensory
impairment.

When considering the intersectional discrimination of women with disa-
bilities in the legal regime of environmental protection - it is unquestionable.
This claim is supported by the fact that there is no participation of persons
with disabilities in the creation of multilateral environmental agreements, as
well as the non-participation of this vulnerable category in the creation and
implementation of measures to reduce environmental risks. Disabled women
are also more likely to find it difficult to get involved with activist groups and
decision making. Although their experience is extremely important to estab-
lish adequate measures to prevent environmental degradation.

13 Mirjana Dokmanovi¢, ‘Viestruka i intersekcionalna diskriminacija - Koncept, definicije
i uvodenje u zakonodavstvo, Pravni zivot, Vol. 66, No. 10, 2017, 211-226.

14  Kimberlé Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Femi-
nist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics’,
University of Chicago Legal Forum, Vol. 1989, Issue 1, 1989, 139167. In her analysis, Cren-
shaw suggests that the position of a person where race and gender intersect is more diffi-
cult and unfavorable than the social position of a person who suffers from discrimination
on one grounds.

15 Dokmanovi¢, op. cit., 218.

16  Fran Haddock, What is Intersectional Environmentalism, and why is it so Important?
https://curious.earth/blog/what-is-intersectional-environmentalism/.
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IV THE SITUATION OF WOMEN WITH
DISABILITIES AND MULTILATERAL
ENVIRONMENTAL AGREEMENTS

Every seventh person in the world has some form of disability, but like
indigenous communities and other marginalized groups, they are routine-
ly left out of conversations and actions to protect the right to a clean and
healthy environment.!” It is necessary to involve all people with disabilities
in the drafting of environmental agreements. With a unique insight into
their own situation and barriers, women and men with disabilities have an
important role to play in proposing creative and relevant solutions for the
advancement of their communities and the protection of our common plan-
et.!8 People with disabilities are often deprived of their rights, face stigma and
discrimination, and suffer the consequences of environmental degradation
in a unique way. Policies to mitigate the impacts of environmental degrada-
tion frequently fail to consider disability rights. For example, during climate
change-related emergencies, people who are deaf or blind may not have equal
access to warning alerts, and persons with mobility issues are not always able
to access shelters. Due to the lack of understanding of the position of persons
with disabilities, they are very often more exposed to the greater impact of
environmental degradation. Very often, when creating a contract, the nega-
tive consequences of degradation on disability are not considered at all. The
goal of organizations of persons with disabilities is to involve the internation-
al community more intensively in the creation of the MEA. Every disability
and experience creates a unique situation, and even well-trained responders
will need a way to communicate with individuals about their specific needs.!”

The Stockholm Declaration, as the first international instrument dealing
with environmental protection, only mentioned man as a right holder, com-
pletely ignoring other categories such as people with disabilities or women.
The Rio Declaration adopted 20 years later recognized the importance of
women as well as their ability to participate effectively in the economic and
social processes of their countries as an essential condition for sustainable
development.?? It should be noted that this international instrument does
not highlight the position of women with disabilities and the importance of
their participation in the creation of environmental policy. The participation

17 Persons with Disabilities and the Environment, https://www.greengrants.org/meettheactiv-
ists/disabilities_and_environment].

18  Ibid.

19 Climate-xchange, Climate Justice for All, Including the Disability Community, https://cli-
mate-xchange.org/2021/08/12/climate-justice-for-all-including-the-disability-community/.

20  Tuohy Honor, “Where Gender Equality and Environmental Law Meet: Appointing a Gen-
der Focal Point for Ireland”, University College Dublin Law Review, No. 19, 2019, 34-35.
Women have a vital role in environmental management and development. Their full par-
ticipation is therefore essential to achieve sustainable development. Rio Declaration on
Environment and Development — The United Nations Conference on Environment and
Development, Having met at Rio de Janeiro from 3 to 14 June 1992, principle 20.
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of women with disabilities in the creation of environmental protection policy
is also minimal due to gender stereotypes. In the continuation of this paper,
it will be pointed out to what extent international conventions that deal with
environmental protection and recognize the importance of gender equality
emphasize the gender equality of women and girls with disabilities and regu-
late their position.

1. The impact of desertification on
discrimination of women with disabilities

United Nations Convention to Combat Desertification is the only legally
binding international agreement linking environment and development with
sustainable land management. Land degradation has a much greater impact
on women than on men as gender stereotypes reduce access to arable land,
water and food. Nowhere in the Convention does it explicitly list persons
with disabilities as a particularly vulnerable category of people, but it is clear
that all barriers faced by women can be applied by analogy to women and
girls with disabilities.

»When land is degraded and usable land becomes scarce, women are af-
fected differently and disproportionately due to their significant role in agri-
culture and food production, greater vulnerability to poverty, and typically
weaker legal protection and social status.“’! Gender inequality is in fact a
great contribution to increasing the vulnerability of women to environmental
damage. Due to poor inclusion, women with disabilities have narrowed ac-
cess to information so that they cannot access adequate technology to combat
desertification and / or mitigate the effects of drought, with the aim of con-
tributing to sustainable development in the affected areas. Desertification has
a significant impact on access to adequate food and drinking water, which
can endanger the lives of a large number of people (women) with disabilities,
given their poor health.

The text of the Convention emphasizes the important role of women in
regions affected by desertification and / or drought, especially in developing
countries, and the importance of ensuring the full participation of men and
women in efforts to combat desertification.?? In addition to emphasizing the
important role of women in its Preamble, the importance of ensuring “full
participation of both men and women at all levels in anti-desertification pro-
grams’~ was recognized and provisions on women’s rights were introduced in
the operational part of the agreement. Thus, consideration of women’s needs
and their specific status has become an integral part of the responsibilities of
affected countries. Of particular importance for women with disabilities is
Article 19, which regulates the adoption of measures designed to raise public

21 UN Woman, https://www.unwomen.org/en/how-we-work/intergovernmental-support/cli-
mate-change-and-the-environment/united-nations-convention-to-combat-desertification.

22 UN Woman, United Nations Convention to Combat Desertification, https://www.un-

women.org/en/how-we-work/intergovernmental-support/climate-change-and-the-environ-
ment/united-nations-convention-to-combat-desertification.
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awareness and ensure adequate capacity building. A key factor in overcoming
discrimination against women with disabilities in the fight against desertifi-
cation is their involvement in the creation of national programs to combat
desertification. People with disabilities know best what form of measures in
national plans would facilitate the position of this vulnerable group. Article
13 of the Convention on Desertification, which provides for the coopera-
tion and support of states in drafting action plans, may also be important for
women with disabilities.?* States could contribute to reducing intersectional
discrimination by raising the awareness of persons with disabilities about
desertification factors in order to take adaptation measures as adequately as
possible.

At the end of this part, it is necessary to mention the Abidjan Declara-
tion made at COP15. This Declaration emphasizes the importance of gender
equality as a means of accelerating land renewal. States have set a reduction
in the gender gap as one of their main goals, among other things, by eradicat-
ing discrimination based on disability.* This objective includes Facilitating
access to technology, services and resources to enable effective participation
in land renewal efforts.

2. Convention on Biological Diversity and the status
of women with disabilities

Of all the major MEAs, the CBD has a relatively long and substantial
history of recognizing the links between advancing gender equality and effec-
tively meeting the Conventions goals.When implementing the provisions of
the CBD, especially for the period from 2020, it was emphasized that address-
ing gender equality and the role of women is relevant for achieving different
global outcomes of biodiversity. It was pointed out that women are under-
represented in decision-making processes related to biodiversity and natu-
ral resource management and have much less access, ownership and control
over land and natural resources and related benefits compared to men.?® This
means that women have less capacity to support the achievement of biodi-
versity goals, and their knowledge, experience and interests may not be taken
into account. This puts women with disabilities at a particularly disadvanta-
geous and discriminatory position, as they are often unable to express their
views due to their health condition and, as a result, contribute to the achieve-
ment of biodiversity goals.?® Gender norms and stereotypes, many of which

23 The United Nations Convention to Combat Desertification in Those Countries Expe-
riencing Serious Drought and/or Desertification, particularly in Africa (UNCCD), ad-
opted by General Assembly UN, 14 October 1994, art. 13.

24  Abidjan Declaration on Gender and Report from the Gender Caucus, Conference of the
Parties Fifteenth session 9-20 May 2022.

25 Towards a gender-responsive post-2020 global biodiversity framework: Imperatives and
Key Components, A submission by the United Nations Entity for Gender Equality and
the Empowerment of Women (UN-Women) as an input to the development of the post-
2020 global biodiversity framework 1 May 2019.

26 Ibid.
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are rooted in the cultural patterns of states, and ingrained discrimination
against women with disabilities dictate whether women can own or have ac-
cess to property, land and other resources.

Vision 2050: living in harmony with nature, adopted as part of the new
Strategic Plan, can also serve as a solid basis for enhanced consideration of
the gender perspective in the global biodiversity framework after 2020.2” The
more gender equality of women and girls with disabilities is emphasized in
global and national strategic plans, the better the intersectional discrimina-
tion will be suppressed. That it is necessary to include persons (women) with
disabilities in the implementation and creation of measures to implement the
objectives of the CBD is evidenced by the fact that biodiversity loss is not
only the extinction of plant and animal species, but a serious threat to hu-
man health. Major changes in biodiversity increase risks to human health.
Potential consequences of biodiversity loss include the spread of human dis-
ease, the loss of medical models, reduced supplies of raw materials for drug
discovery and biotechnology, and threats to food production and water quali-
ty.?8 Reducing biodiversity leads to ecosystem damage that can contribute to
the spread of infectious diseases. If it is known that women with disabilities
are often of more sensitive health, they are certainly more susceptible to the
stated harmful effects of reducing biodiversity. For this reason, women with
disabilities have an increased interest in participating in the implementation
of the objectives of the Convention and it should be worked on strengthen-
ing them and promoting gender equality. Ownership and control of natural
resources is essential for the independence and autonomy of women with dis-
abilities and increases their ability to contribute to the conservation of biodi-
versity.

The Zero draft for a global biodiversity framework after 2020 could be
a milestone in improving the position of people with disabilities, especially
women, given their importance for biodiversity development. This document
is also important in that it explicitly states that the rights of nature should be
considered and adopted.?®

Considering the reports on the implementation of the CBD and the
Convention itself, it can be seen that, as in the case of the Convention to
Combat Desertification, the role, importance and position of people with dis-
abilities in the fight to achieve the Convention’s goals are not directly men-
tioned. Also, the gender equality of women with disabilities is not explicitly
mentioned anywhere. The gender equality of women with disabilities in this
Convention can only be spoken of indirectly. For this reason, states could
make biodiversity information accessible.

27  Ibid.

28  Eric Chivian, ‘Global Environmental Degradation and Biodiversity Loss: Implications for
Human Health’ in Francesca Grifo and Joshua Rosenthal (eds.) Biodiversity and Human
Health (1997), 49.

29  Ljubomir Tintor, ‘Subjektivitet prirode u medunarodnom pravu — izmedu fikcije i real-
nosti, Strani pravni Zivot, No. 2/2022, 305-325.
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3. Discrimination of women with disabilities
caused by climate change

There are approximately 800 000 000 people with disabilities living in poor
countries. Consequently, climate vulnerability and the right to health of peo-
ple with disabilities are increasingly recognized.® Climate change affects men
and women differently. In every country climate change has a greater impact
on those sections of the population that rely mostly on natural resources for
life and/or that have the least capacity to respond to natural hazards, such as
droughts, landslides, floods and hurricanes. Women usually face higher risks
and higher burdens due to the effects of climate change. Since the first climate
agreement UNFCCC in 1992, significant progress has been made in promoting
gender equality and combating intersectional discrimination against women.
The Community for Women’s Rights and Gender Equality, as well as women
leaders within the UNFCCC, have initiated a strong change in the way gender
is included in climate agreements. The 1992 UNFCCC does not mention pe-
ople with disabilities. Influenced by these campaigns, The Cancun Agreement,
adopted in 2010, is the first climate agreement that explicitly lists people with
disabilities as one of the segments of the population whose human rights are
acutely affected by the effects of climate change.3! the Paris Agreement adop-
ted at the 21st session of the COP 2015 calls for gender equality and women’s
empowerment, and its provisions on adaptation and capacity building efforts
encourage States parties to adopt gender-responsive approaches to mitigating
and adapting to climate change.>? The preamble to the Paris Agreement affirms
that “Parties should, when taking action to address climate change, respect,
promote and consider their respective obligations on human rights,” including
the rights of persons with disabilities.>> Disabled people being ‘systematically
ignored” on climate crisis, the vast majority of countries have not considered
how people with disabilities can be included in climate plans.Yet women with
disabilities were among the most vulnerable to climate impacts, partly because
of the nature of their disabilities and also because of the social disadvantage
that often accompanies this.>*

The Paris Agreement, later adopted, continues this trend and states in
its preamble that, when taking steps to tackle climate change, the parties are

30 Climate change and the right to health of people with disabilities, https://www.thelancet.
com/action/showPdf?pii=52214-109X%2821%2900542-8.

31 Report of the Conference of the Parties on its sixteenth session, held in Cancun from 29
November to 10 December 2010.

32 UNDP, Overview of linkages between gender and climate change, UNDP Human Devel-
opment Report 2011, 2—-6.

33 Preamble of the Paris Agreement under the United Nations Framework Convention on
Climate Change, 22 April 2016.

34 The Sendai Framework, a strategic plan to reduce natural disaster risk for 2015-2030, was
adopted at the same time as the Paris Agreement, which fully incorporated key recom-
mendations on gender-sensitive disaster risk reduction (DRR) and promoted a stron-
ger role for women in building resilience to risky situations. The Sendai Framework for
Disaster Risk Reduction 2015-2030, Third UN World Conference on Disaster Risk Re-
duction in Sendai, Japan, on March 18, 2015, https://www.undrr.org/publication/sendai-
[framework-disaster-risk-reduction-2015-2030.
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obliged to respect, promote and consider their human rights obligations, in-
cluding those towards people with disabilities. Given the obvious gender di-
mension of the Paris Agreement, it can be concluded that this agreement is
the first to clearly indicate the importance of gender equality of women and
girls with disabilities in terms of environmental protection. However, subse-
quent provisions omit disability inclusion as an essential principle in action
against climate change. Persons with disabilities remain largely excluded from
decision-making processes and plans to address and prevent climate change
and the responses to climate-related disasters and emergencies at sub-nation-
al, national, regional, and international levels.?

Human Rights Watch is noted that girl with disability were identified as a
very vulnerable category of people to the consequences of climate change until
the Cancun Agreement, yet they were not in the focus of concrete initiatives
to respect and fulfill their gender rights, such as those created for other groups
(Indigenous Peoples’ Platform or Gender Action Plan).3® Women with disabi-
lities around the world often have the least capacity to adapt to climate change,
and their position and contribution to the fight against climate change is prac-
tically ignored in preparations and response measures.?” This is mainly due to
poorly designed registers of people with disabilities around the world and the
lack of data on how climate change affects individual forms of disability.>®

Another problem that is observed is that the organizations of persons
with disabilities that are most aware of the problems of this group of people
are only partially or inadequately involved in negotiations on new measures
for adaptation and mitigation of climate change, either internationally or na-
tionally. The participation of people with disabilities, especially women, will
impose the obligation of states to guarantee the rights of people with disabi-
lities and, at the same time, improve the state’s response to climate change, as
people with disabilities are extremely educated and resourceful in designing
adaptive solutions to complex problems.?°

The 2006 UN Convention on the Rights of Persons with Disabilities
(CRPD) requires the protection of persons with disabilities in situations of risk
and requires their participation in policy development. The inclusion of people
with disabilities is a theme that covers all areas for all sustainable development
goals, including goal 13 on climate action.*? Taking these facts into account,

35 Disability-Inclusive Climate Action, https://gladnetwork.net/search/working-groups/dis-
ability-inclusive-climate-action.

36 Ibid.

37 UNHCR: Rights of Persons with Disabilities in the Context of Climate Change,
A/HRC/44/30, §$4-5, 2020, https://undocs.org/A/HRC/44/30.

38  Some people with disabilities experience greater health problems due to extreme weather
conditions than other people with disabilities depending on the degree of disability. For
example, some people with severe spinal cord injuries have less ability to sweat, which
makes them more sensitive to high temperatures.

39  The Council of Canadians with Disabilities, The Rights of Persons with Disabilities in the Con-
text of the UN Framework Convention on Climate Change, Framework paper, 2019, 21-24.

40  EDFE How the SDGs Support the CRPD, http://old.edf-feph.org/how-do-sdgs-support-con-
vention-rights-persons-disabilities.
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the UN Human Rights Council called for a “comprehensive, integrated, gen-
der-sensitive approach to climate change that includes access to disability”*!
Inadequate inclusion of the specific needs of persons with disabilities in action
plans violates Article 4 of the CRPD.#? The fact that no state mentions persons
with disabilities in the mitigation plans, while in the plans for climate adaptati-
on 35 countries in general mentions persons with disabilities, but does not pro-
vide for special measures that would correspond to the vulnerability of persons
with disabilities to the negative effects of climate change.*> An additional pro-
blem is the fact that the documents use the medical model of disability, so it is
unlikely that the envisaged adaptation measures will be effective. When creating
measures of adaptation and mitigation to climate change, states should create
measures based on the principle of universal design so that they are acceptable
for persons (women) with disabilities.**

In 2019, the UN Human Rights Council adopted Resolution 41/21 on
climate change and human rights. The Resolution emphasizes that climate
change is a common concern of humanity and that the parties must promote
and consider their obligations regarding human rights, health rights, rights
of persons with disabilities and persons in vulnerable situations when tak-
ing mitigation and adaptation measures.*> The Resolution notes that persons
with disabilities are particularly affected by intersectional discrimination.
States are invited to pay special attention to women with disabilities and to
take into account their specific needs, pointing out that sudden-onset natural
disasters and slow-onset events seriously affect the access of persons with dis-
abilities to food and nutrition, safe drinking water and sanitation, health-care
services and medicines, education and training, adequate housing and access
to decent work.

Thus, during 2020, a study was conducted - the first gender-sensitive
document exclusively dedicated to the position of persons with disabilities
in the context of the impact of climate change. This document emphasizes
that inclusive climate action is necessary, which requires meaningful, in-
formed and efficient participation of persons with disabilities, as well as the
participation of their representative organizations.*® This would certainly
lead to the improvement of men, and especially women with disabilities,

41  Ibid.

42 Sébastien Jodoin, Persons with Disabilities and Climate Action: how we can be more inclu-
sive?, https://www.internationaldisabilityalliance.org/videos/persons-disabilities-and-climate-
action-how-we-can-be-more-inclusive.

43  States make plans for a decarbonized society, instead of including people with disabilities,
they further isolate them. The position of women with disabilities is even more unfavor-
able due to their sex and gender stereotypes that have not yet been eradicated.

44  The practical application of universal design principles helps people, regardless of age
and physical ability, to be safe and independent. It is especially important for people with
disabilities. Universal design improves the quality of life. People with disabilities achieve
equality only if they can use all aspects of the built environment.

45 Human Rights Council, Resolution 41/21 adopted by the Human Rights Council on 12
July 2019.

46  Resolution adopted by the Human Rights Council on 16 July 2020, Human Rights Coun-
cil Forty-fourth session.
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particularly in terms of social protection, then resilience to climate change
and, finally, raising the awareness of emergency services about the vulner-
ability of this category of people. Inclusive action would involve tailored ac-
cess to information.?”

Unfortunately, women with disabilities are mostly marginalized in the
decision-making process and their implementation. There are no indications
of future progress on this issue, because obviously the inclusion of persons
(women) with disabilities in climate actions is a dead letter on paper in most
countries of the world. It is paradoxical that countries that are most vulnerable
to the negative impacts of climate change, which are also the poorest, are work-
ing on intensive inclusion, so it is not realistic to expect them to persevere in
the efforts to include people with disabilities. Women and girls with disabilities
must play a key role in planning for climate change disasters long before they
happen because they know their own needs best. As such, policy makers and
local actors need tools and resources to engage women and girls with disabili-
ties in emergency planning initiatives. More active participation of women and
girls with disabilities in climate litigation is also necessary, and states should
offer more concrete measures to improve their position in action plans for ad-
aptation to climate change, which is currently lacking.8

Such cases would certainly contribute to reducing the effects of inter-
sectional discrimination against women and girls with disabilities, to which
the consequences of climate change also contribute. For climate action to be
effective, the whole society must be engaged and no one must be left behind.
This has made the coronavirus disease pandemic (COVID-19) even more vis-
ible by revealing inequalities in all societies and highlighting the link between
human health and the health of the planet.*” Adverse health aspects related
to climate change may include heat-related disorders, such as heat stress and
the economic consequences of reduced work capacity; respiratory disorders,
including those exacerbated by air pollution.”® Sudden disasters, including
cyclones, floods, heat waves, and fires are responsible for bodily injuries, an
increase in water-borne diseases, cases of hyperthermia and heat stroke, heat-
related deaths, and disrupted access to critical medical services.”! Adapting
to climate change provides a global opportunity to increase health equality
for people with disabilities in line with the UN’s sustainable development

47  Human Rights Council, Panel discussion on promoting and protecting the rights of
persons with disabilities in the context of climate change, Forty-sixth session 22 Febru-
ary-19 March 2021, 2-3.

48  See more about climate litigation in Ljubomir Tintor, ‘Znacaj slucaja Urgenda za razvoj
klimatskih parnica na podrudju Evrope, Strani pravni Zivot, No. 2/2021, 249-265.

49  Human Rights Council, op. cit.

50  Alyssa Gutnik and Marcie Roth, Disability and Climate Change: How climate-related haz-

ards increase vulnerabilities among the most at risk populations and the necessary conver-
gence of inclusive disaster risk reduction and climate change adaptation (2017), 22-23.

51 Muluken Azage, Abera Kumie, Alemayehu Worku, Amvrossios C. Bagtzoglou and Em-

manouil Anagnostou, ‘Effect of climatic variability on childhood diarrhea and its high
risk periods in northwestern parts of Ethiopia, PLoS ONE, Vol. 12, No. 10, 2017.
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goals through adequate inclusion, empowerment, non-discrimination and
accessibility.

At the panel discussion, it was decidedly emphasized that persons with
disabilities face serious intersectional discrimination. It was concluded that
intersectional discrimination can lead to some people with disabilities being
more exposed to the harmful effects of climate change, thus limiting their
rights. Global warming could limit access to adequate food, water, sanitation,
health, adequate housing and decent work.>?

The pandemic showed that the previous Sendai Framework for Disaster
Risk Reduction was inadequate for the needs of people with disabilities, and
that insufficient attention was paid to inclusiveness during its development.
People with disabilities did not receive information in accessible formats on
how to get involved in the action climate and were not included in the emer-
gency action plans. This has put their lives in danger, as the current pan-
demic has shown.”3

Surprisingly, the global mortality rate of people with disabilities in natu-
ral disasters is up to four times higher than that of people without disabilities
due to a lack of inclusive planning, available information, early warning sys-
tems, transport and discriminatory attitudes within institutions and among
individuals.”*

All people, including women with disabilities, must be recognized as
rights-holders and obstacles to their inclusion, such as discrimination, must
be eliminated. An intersectional approach that has taken into account the
specific requirements of people with disabilities should contribute to the de-
velopment of adequate registers of categorization of persons with disabilities
in order to better adapt climate action plans to their needs. It is essential that
these plans are gender-sensitive, bearing in mind the special characteristics
of women, and that women and girls make up a total of 2/3 of people with
disabilities.

States should design their climate actions to encourage the empower-
ment of women with disabilities. In recent years there have emerged inter-
esting proposals that people with disabilities and their organizations have a
separate delegation that would participate on an equal basis in the COP. This
way, people with disabilities would become more visible, and the public and
contracting states would become aware of the intersectional discrimination
faced by women with disabilities.. The fact that the Israeli minister did not
participate in COP26 shows that the voice of women with disabilities is sys-
tematically ignored due to their disability.”>

52 Human Rights Council, op. cit., 4.
53 Ibid.
54  Takashi Izutsu, Disability-inclusive disaster risk reduction and humanitarian action: an

urgent global imperative: United Nations World Conference on Disaster Risk Reduction
and the Progress, 29 November 2019, 17-19.

55  Keiligh Baker, Climate change: Why are disabled people so affected by the climate crisis?,
https://www.bbc.com/news/disability-59042087. States should ensure the accessibility of
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3.1. Climate migration as an example of intersectional discrimination
against women with disabilities

The effects of climate change - such as storms, rising sea levels and
droughts - can often force people to find new homes in safer and more sta-
ble climates. This “climate migration” can happen for several reasons. The
consequences of climate change can be reflected in the reduction of resourc-
es needed for survival, such as limited food or water in regions affected by
drought. Leaving areas experiencing chronic flooding due to rising oceans.
This is especially relevant in low coastal areas.

According to the International Organization for Migration (IOM), there
are likely to be more than 100 million “climate migrants” in the coming dec-
ades — and that number could reach nearly a billion by 2050 under the worst
of circumstances.’® People with disabilities face serious problems during mi-
gration. They have serious difficulties in finding adequate transport, find-
ing a job, and adequate health care. People with disabilities may face even
more obstacles when relocation is unplanned or occurs in the short term,
as is often the case with climate-related migration. Some of the many prob-
lems that people with disabilities may experience during climate migration
include: poor accessibility of transport that is adequate to transport their mo-
bility equipment and necessary supplies while migrating. This can be difficult
enough with time to plan, but it is especially difficult when people have to
escape from extreme weather conditions in short time frame. Clear evidence
from the past and current natural disasters and refugee situations show that
people with disabilities have a low survival rate and in many situations are
even neglected or left to die.””

Another barrier that may arise during climate migration is finding ad-
equate accommodation to meet disability needs, including physical accessi-
bility and proximity to public transport and medical/social services. In many
cases, people may be forced to live in emergency shelters for extended peri-
ods of time, without adequate physical access and services necessary for the
existence of people (women) with disabilities.”® An additional problem is the
possibility of separating people with disabilities from their family members
and personal assistants. One of the crucial obstacles is that people with dis-
abilities face two to three times more poverty and are unable to cover the
costs of migration.

Women with disabilities are in an even more difficult position as their
employment is even lower. All of this puts women with disabilities at in-

meeting venues, shelters and work places. Strengthen the capacities of people with dis-
abilities to respond to climate change by ensuring that information is made available in
accessible formats.

56  World Institute of Disability, Climate-Related Migration and Displacement, https://wid.
0rg/2018/09/26/climate-related-migration/.

57  Adrien Weibgen, “The Right to Be Rescued: Disability Justice in an Age of Disaster”, The
Yale Law Review, Vol 124, No. 7, 2015, 2412-2416.

58 Dhaka Declaration 2015+1 Adopted at the Dhaka Conference 2018 on Disability and
Disaster Risk Management Dhaka, Bangladesh, May 15 —17, 2018, 1-3.
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creased risk, as the world’s poorest people continue to experience the most
severe impacts of climate change through income loss, displacement and
hunger.>® Very often people with disabilities are faced with all these problems,
especially women who give up migration. Thus, they are forced to live in a
degraded and devastated environment, which further impairs their health.

Intersectional discrimination against women with disabilities in the
context of climate migration can also be reflected in difficult employment.
Women with disabilities can very easily face limited employment opportuni-
ties that match an individual’s personal abilities, or in some cases there may
be subtle or explicit discrimination in employment. Discrimination is most
oftenly based on gender. In the context of natural disasters where people are
displaced to escape insecurity and violence, the relationship between disa-
bility and forced displacement is even more complicated. Disability may be
the result of forced displacement; on the other hand, migrant women with
disabilities are more likely to be sidelined in all aspects of humanitarian as-
sistance due to physical, environmental and social barriers to accessing infor-
mation, health and rehabilitation services.®0

One of the key problems that women with disabilities face as migrants
is invisibility as a migrant with disabilities in the international normative
framework. At present, international instruments on migrants have not yet
directly integrated the disability dimension into the normative language. It is
noticed that people with disabilities in modern discourses on climate migra-
tion are classified as migrants — victims.®!

Simply strengthening existing human rights and disability laws and poli-
cies can benefit climate migrants, even if international agreements on cli-
mate migration and disability do not yet exist. Guaranteeing access to health
and social services, protection against discrimination, employment support,
etc. will benefit migrants who might otherwise face obstacles.®? In addition,
women with disabilities could be considered a priority group in need of mi-
gration assistance. Solutions to improve the position of women with disabili-
ties should be sought within the climate regime, so that action plans for adap-
tation and mitigation will be adapted to this vulnerable group.

59  Weibgen, op. cit. 2412-2416.

60 Mansha Mirza, Unmet needs and diminished opportunities: disability, displacement and
humanitarian healthcare, Research Paper No. 212, 2011, 9-14.

61 UNHCR, Disability, Displacement and Climate Change, April 2021. https://www.un-
hcr.org/protection/environment/60896a274/disability-displacement-climate-change.html.
Many forcibly displaced people settle in camps and in slums, where infrastructure and
services are weak and inaccessible, impacting the autonomy and dignity of persons with
disabilities, especially when there has been loss or damage of assistive devices. The bar-
riers for people with disabilities in such environments are heightened. For example, cli-
mate change is expected to expose hundreds of millions of people to increased water
stress. Forcibly displaced women and girls with disabilities already face barriers accessing
safe water for drinking, sanitation and hygiene.

62 UNHCR, Conclusion on refugees with disabilities and other persons with disabilities
protected and assisted by UNHCR, Executive Commitee 61st session (2010), https://
www.unhcr.org/excom/exconc/4cbebla99/conclusion-refugees-disabilities-other-persons-
disabilities-protected-assisted.html.
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V CONCLUSION

After the presented arguments, it can be concluded that the gender eq-
uity of women and girls with disabilities has a key role in causing intersec-
tional discrimination. The social model of disability in combination with the
critical realist model of disability is the most acceptable so that persons with
disabilities can actively participate in environmental protection and the fight
against climate change.

The position of women and girls with disabilities in the legal regime of
environmental protection is very unfavorable. As people with disabilities,
they suffer extremely grave consequences caused by environmental disasters.
Although international law on the protection of environment is more sensi-
tive to gender than other branches of international law, it is noticeable that
the position of women with disabilities is not regulated. From the provisions
of the Convention on Biological Diversity we can indirectly conclude the im-
portance of the participation of women with disabilities in environmental
protection and the fight against climate change. The committees that oversee
the implementation of agreement commitments in their reports do not ana-
lyze the issue of women with disabilities and their importance in the fight
for environmental protection. The only international instrument that men-
tions people with disabilities in the context of environmental protection is
the Paris Agreement on Climate Change. In the future, these Committees will
have to play more attention to this vulnerable group in their reports when it
comes to environmental degradation. Better solutions will have to be offered
in terms of evacuation plans for people with disabilities in crisis situations in
order to overcome the intersectional discrimination that is now very notice-
able. It is necessary to actively involve women with disabilities in the creation
of climate change adaptation measures and to base the on universal design.
Adaptation measures should be based on the concept of universal design as it
enables movement without barriers.

Today, the prevailing view is that the experience that women with dis-
abilities have in overcoming everyday obstacles would be of fundamental im-
portance in the fight for environmental protection, primarily adaptation to
climate change. For these reasons, it is necessary to include women with dis-
abilities in the creation of climate policies. Effective inclusion would certainly
reduce the effects of intersectional discrimination.

REFERENCE LIST

Asch Adrienne and Wasserman David, “Bioethics” in Gary. L. Albrecht (ed.),
Encyclopedia of Disability, (SAGE Publications, Inc., Newbury Park, 2006).
Azage Muluken, Kumie Abera, Alemayehu, Amvrossios C. Bagtzoglou and
Anagnostou Emmanouil, ‘Effect of climatic variability on childhood

diarrhea and its high risk periods in northwestern parts of Ethiopia, PLoS
ONE, Vol. 12, No. 10, 2017.



112 Ljubomir Tintor

Baker Keiligh, Climate change: Why are disabled people so affected by the
climate crisis? https://www.bbc.com/news/disability-59042087.

Beauchamp-Pryor Karen, "Visual impairment and disability: a dual approach
towards equality and inclusion in UK policy and provision’ in Nike Wat-
son, Alan Roulstone and Carol Thomos (eds.), Handbook of Disability Stu-
dies (Routledge, London, 2022).

Beaudry Jonas-Sébastien, ‘Beyond (Models of) Disability?, The Journal of
Medicine and Philosophy, Vol. 41, No. 2, 210-228.

Chivian Eric, ‘Global Environmental Degradation and Biodiversity Loss: Im-
plications for Human Health' in Francesca Grifo and Joshua Rosenthal
(eds.) Biodiversity and Human Health (Island Press, Washington, D.C,
1997), 27-50.

Climate-xchange, Climate Justice for All, Including the Disability Commu-
nity,  https://climate-xchange.org/2021/08/12/climate-justice-for-all-inclu-
ding-the-disability-community/.

Crenshaw Kimberlé, Demarginalizing the Intersection of Race and Sex: A
Black Feminist Critique of Antidiscrimination Doctrine, Feminist Theory
and Antiracist Politics”, University of Chicago Legal Forum, Vol. 1989, Issue
1, 1989, 139-167.

Dokmanovi¢ Mirjana, ‘Visestruka i intersekcionalna diskriminacija - Kon-
cept, definicije i uvodenje u zakonodavstvo, Pravni Zivot, Vol. 66, No. 10,
2017, 211-226.

EDE ‘How the SDGs Support the CRPD;, http://old.edf-feph.org/how-do-sdgs-
support-convention-rights-persons-disabilities.

Gutnik Alyssa and Roth Marcie, Disability and Climate Change: How climate-
related hazards increase vulnerabilities among the most at risk populations
and the necessary convergence of inclusive disaster risk reduction and climate
change adaptation, Forum for Human Rights and Disability, Nepal, 2018.

Human Rights Council, Panel discussion on promoting and protecting the
rights of persons with disabilities in the context of climate change, Forty-
sixth session, 22 February-19 March 2021.

Izutsu Takashi, Disability-inclusive disaster risk reduction and humanitarian
action: an urgent global imperative: United Nations World Conference on
Disaster Risk Reduction and the Progress, 29 November 2019.

International Union for Conservation of Nature, Gender and climate change,
https://www.iucn.org/resources/issues-briefs/gender-and-climate-change.

Jodoin Sébastien, Persons with Disabilities and Climate Action: how we can
be more inclusive?, https://www.internationaldisabilityalliance.org/videos/
persons-disabilities-and-climate-action-how-we-can-be-more-inclusive.

Mirza Mansha, Unmet needs and diminished opportunities: disability, displace-
ment and humanitarian healthcare, Research Paper No. 212, 2011.

Report of the Conference of the Parties on its sixteenth session, held in Can-
cun from 29 November to 10 December 2010.



Intersectional discrimination of women with disabilities and legal regime... 113

The Council of Canadians with Disabilities, The Rights of Persons with Di-
sabilities in the Context of the UN Framework Convention on Climate
Change, Framework paper, 2019.

The Sendai Framework for Disaster Risk Reduction 2015-2030, Third UN
World Conference on Disaster Risk Reduction in Sendai, Japan, on Mar-
ch 18, 2015, https://www.undrr.org/publication/sendai-framework-disaster-
risk-reduction-2015-2030.

Tintor Ljubomir, ‘Subjektivitet prirode u medunarodnom pravu- izmedu fik-
cije i realnosti, Strani pravni Zivot, No. 2/2022, 305-325.

Tintor Ljubomir, *Znacaj slu¢aja Urgenda za razvoj klimatskih parnica na po-
drudju Evrope, Strani pravni Zivot, No. 2/2021, 249-265.

Tintor Ljubomir, Osobe sa invaliditetom i problem pristupacnosti, master’s
thesis, University of Belgrade Faculty of Law, Belgrade, 2018.

Tuohy Honor, “Where Gender Equality and Environmental Law Meet: Appo-
inting a Gender Focal Point for Ireland”, University College Dublin Law
Review, No. 19, 2019, 29-45.

UN Woman, https://www.unwomen.org/en/how-we-work/intergovernmental-
support/climate-change-and-the-environment/united-nations-convention-
to-combat-desertification.

UNDP, Overview of linkages between gender and climate change, UNDP
Human Development Report 2011.

UNHCR, Disability, Displacement and Climate Change, April 2021, https://
www.unhcr.org/protection/environment/60896a274/disability-displace-
ment-climate-change.html.

UNHCR, Conclusion on refugees with disabilities and other persons with
disabilities protected and assisted by UNHCR, Executive Commitee 61st
session (2010), https://www.unhcr.org/excom/exconc/4cbebla99/conclusi-
on-refugees-disabilities-other-persons-disabilities-protected-assisted. html.

UNHCR, Rights of Persons with Disabilities in the Context of Climate Chan-
ge., A/HRC/44/30. §$4-5, 2020, https://undocs.org/A/HRC/44/30.

Weibgen Adrien, “The Right to Be Rescued: Disability Justice in an Age of
Disaster”, The Yale Law Review, Vol. 124, No. 7, 2015, 2202-2679.

World Institute of Disability, Climate-Related Migration and Displacement
https://wid.org/2018/09/26/climate-related-migration/.

> Towards a gender-responsive post-2020 global biodiversity framework:
Imperatives and Key Components, A submission by the United Nations
Entity for Gender Equality and the Empowerment of Women (UN-Wo-
men) as an input to the development of the post-2020 global biodiversity
framework, 1 May 2019.

. Persons with Disabilities and the Environment, https://www.greengrants.
org/meettheactivists/disabilities_and_environment/.

***, For All Coalition: For the Promotion of Gender Equality and Human

Rights in the Environment Agreements, http://www.oas.org/es/cim/docs/
ConceptNote-ForAllCoalition[EN].pdf.



114 Ljubomir Tintor

***, Climate Change and the Right to Health of People with Disabilities, https://
www.thelancet.com/action/showPdf?pii=52214-109X%2821%2900542-8.

, Disability Inclusive Climate Action, https://www.internationaldisabi-
lityalliance.org/climate-change.

k%

Ljubomir Tintor,
Doktorand,
Pravni fakultet Univerziteta u Beogradu (Srbija)

INTERSEKCIJSKA DISKRIMINACIJA ZENA SA
INVALIDITETOM I PRAVNI REZIM ZASTITE
ZIVOTNE SREDINE

Apstrakt

U ovom radu bice analizirana tri pravna rezima koji sluze zastiti zivot-
ne sredine, a koji prepoznaju znacaj rodne dimenzije ravnopravnosti — rezim
klimatskih promena, rezim biodiverziteta i rezim dezertifikacije posmatrani
kroz kontekst invaliditeta. Bi¢e ispitan odnos izmedu intersekcijske diskrimi-
nacije Zena sa invaliditetom i zastite Zivotne sredine. U radu ¢e biti objasnjen
koncept intersekcijske diskriminacije. Takode, bice ispitano i koji je model
pristupa invaliditetu prikladan kada je u pitanju unapredenje polozaja i osna-
zivanje Zena sa invaliditetom. Razmotrice se da li i na koji na¢in meduna-
rodni instrumenti koji se odnose na pravne rezime klimatskih promena, bi-
odiverziteta i dezertifikacije reguliu polozaj osoba sa invaliditetom. Osobe
klimatskih promena. Zene i devojcice sa invaliditetom su u jo§ nezavidnijem
polozaju. Prisilne migracije zbog $tetnih uticaja klimatskih promena, koje ce
se svakako des$avati u buduc¢nosti, posebno ¢e biti teske za ovu kategoriju lju-
di, pa se moze reci da je ova grupa diskriminisana. U drugom delu rada bice
izneti predlozi kako je moguce ojacati i unaprediti polozaj Zena i devojcica sa
invaliditetom u ovim rezimima.

Klju¢ne redi: Zene sa invaliditetom; Intersekcijska diskriminacija; Zivotna sre-
dina; Klimatske promene; Biodiverzitet.
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RIGHTS AND STATUS OF GIRLS AND WOMEN
WITH DISABILITIES IN MIXED MIGRATION
FLOWS - (IN)VISIBLE PROBLEMS OF
VULNERABLE GROUPS

Abstract

The aim of this article is to consider the status and rights of girls and wo-
men asylum seekers, refugees and migrants with disabilities. The first part of the
article presents the determinants of the categories of vulnerable groups — per-
sons with disabilities, women, children, asylum seekers, refugees and migrants,
followed by the outline of the legal framework regarding these categories that
are on the move. The second part analyses the situation regarding these catego-
ries of people in the world in the context of migration, with particular reference
to forced migration and the overall mixed character of modern migration. In
the context of mass mixed migration in the modern world, girls and women
with disabilities are some of the most vulnerable groups. The third part of the
article presents and analyses the risks and challenges of modern mixed migra-
tion, which is of great importance for creating a realistic picture and problems
faced by these categories of people, especially given their exposure to multiple
discrimination and neglect risks. In addition to sharing their fate with other
displaced people, girls and women face particular disability and gender-based
risks as an additional burden. The risks to these vulnerable groups have been
further exacerbated with the outbreak of the Covid-19 pandemic, and there are
still many open challenges to which these groups are exposed.

Key words: Vulnerable groups; Children; Girls; Women; Persons with disabili-
ties; Asylum seekers; Refugees; Migrants; Human rights; Mixed mi-
gration.
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I INTRODUCTION

According to the United Nations High Commissioner for Refugees (UN-
HCR), in 2021, 89,3 million persons were forcibly displaced worldwide due
to persecution, conflict, violence, human rights violations or events seriously
disturbing public order.! According to UNHCR estimates, that number ex-
ceeded 100 million forcibly displaced people in the middle of 2022.2 The
number of forcibly displaced people is increasing, ten years ago, there were
45.2 million forcibly displaced people worldwide.? The statistics indicate the
massiveness of modern migrations and the seriousness of migration manage-
ment issues, bearing in mind the number of forcibly displaced people around
the world with a tendency for further growth.

Contemporary international migrations are mass and mixed - refugee-
migrant movements.* Especially since the second decade of this Millennium,
mass mixed migration crises come with many specific characteristics. Many
refugees and migrants pass through more than one country before arriving
at the territory of the country of destination. Usually, they pass through two,
three or more countries, and many refugees and migrants take their journey
by sea (Mediterranean Sea, Caribbean Sea, etc.). Also, many became smug-
gling and human trafficking victims, causing numerous injuries and even loss
of lives during journeys.

The mixed character of contemporary migration is expressed in the
composition of the population in migration - many refugees and migrants
are adult men. However, a small part of the refugee-migrant population com-
prises women (girls and women), people with disabilities, older people, etc.
According to UNHCR data, in 2020, an estimated 12 million persons with
disabilities were forcibly displaced by persecution, violence and human rights
violations.?

The mentioned population is exposed to numerous perils both in the
country of origin and after they migrate during transit to the country of
destination. The difficulties are different, from security risks — exposure to
smuggling and human trafficking, including risky crossings of borders, fre-
quent exposure to discriminatory treatment in transit and destination coun-
tries when exercising rights, especially to hate speech and hate crimes, prob-
lems related to status regulation, integration into the host country’s society,
and many others.

UNHCR, Global Trends - Forced Displacement 2021 (2022), 2.

2 UNHCR: Ukraine, other conflicts push forcibly displaced total over 100 million for the
first time, 23 May 2022, https://www.unhcr.org/news/press/2022/5/628a389e4/unhcr-
ukraine-other-conflicts-push-forcibly-displaced-total-100-million. html.

UNHCR, Global Trends 2012 (2013).
See Bojan Stojanovi¢, “Contemporary International Refugee Law and New Development
Tendencies”, in Vesna Petrovi¢ (ed.), Seven Decades of Legal Protection of Refugees — Col-

lection of papers marking the 70th anniversary of the adoption of the Convention Relating
to the Status of Refugees (2022), 48-50.

5 UNHCR, Global Report 2020 (2021), 192.
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IT VULNERABLE CATEGORIES

There is no single definition of vulnerable groups, however, depending on
the situation, many categories of people can be considered vulnerable — people
with disabilities, children, women, older people, asylum seekers, refugees, mi-
grants, and others. One of the problems faced by these groups is exposure to
multiple forms of discrimination due to personal characteristics (female gen-
der, minors, disability, and the like). Exposure to multiple forms of discrimina-
tion makes their position in society difficult. Also, they are often exposed to
intersectional discrimination precisely because of the combination of personal
characteristics, and their exposure to discrimination is happening because of
inseparable personal characteristics, which together represent a more difficult
position. Exposure to risks and their vulnerability increases depending on the
situation in which they find themselves, and migration, certainly, whether it is
voluntary, but especially when it is forced, represents one such situation.

The combination of personal characteristics and forced migration, to
which girls and women with disabilities are exposed, makes them highly vul-
nerable. To present the normative framework that refers to the mentioned
categories of people in forced migration, definitions are provided in the fol-
lowing. The explanations will be further placed in the context of forced mi-
grations, which will shed light on the risks and challenges faced by girls and
women with disabilities who are on the move and who, in modern times, are
mixed (refugee-migrant).

1. Persons with disabilities

The definition of a person with a disability is given in Article 1, paragraph
2 of the Convention on the Rights of Persons with Disabilities ¢ as follows:

“Persons with disabilities include those who have long-term physi-
cal, mental, intellectual or sensory impairments which in interaction
with various barriers may hinder their full and effective participation
in society on an equal basis with others.”

The rights of people with disabilities are based on their needs, from the
need for access to adequate health care, education, employment, and inclusion
in society on an equal basis. Their special needs and the inability of societies
to respond to their needs make them vulnerable. Consequently, people with
disabilities face difficulty with access to justice and the realization of numerous
rights, primarily due to the discriminatory attitude of the state or individuals.

Judging by the estimated number of people with disabilities, these people
make up a significant percentage of the planet’s total population. Thus, ac-
cording to estimates by the World Health Organization (WHO), as many as
15% of the total population in the world are persons with disabilities.”

6 Convention on the Rights of Persons with Disabilities, United Nations, Treaty Series, vol.
2515, p. 3, New York, December 13, 2006.

7 World Health Organization, World Report on Disability (2011), 29.
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2. Women

The position of women in many countries of the world is at an inadequate
or unsatisfactory level. Even in economically developed countries, there are
cases of discrimination in various areas affecting women. There is a long his-
tory of the struggle for women’s rights, and only in the 20th century did serious
developments take place, from the possibility of equal access to education and
work to obtaining the right to vote, equal access to the right to citizenship and
other rights. The gender aspect, prejudices and different cultural patterns make
women often discriminated against and disenfranchised.

Forced migration® makes women one of the most vulnerable categories
of people on the move, especially since they usually acquire several different
personal characteristics (disability, old age, etc.) or social roles (wife, mother,
etc.). Bearing in mind that the characteristic of contemporary forced migra-
tion is that the movement includes people from different parts of the world,
who belong to different religions, cultures and the like, the position of wom-
en in their countries of origin is different. In some countries of origin, wom-
en have significantly limited fundamental rights compared to men. In recent
times, we are also witnessing changes in legislation and practice that can be
considered backwards, such as the latest changes in Afghanistan and the mas-
sive disenfranchisement of minority groups, including girls and women. The
influence of religious rights in many countries of the world contributes to the
disenfranchisement and poor position of women, which is often the cause of
forced cross-border migration.

3. Children

According to the Convention on the Rights of the Child,” a child is de-
fined as:

“[E]very human being below the age of eighteen years unless un-
»10

der the law applicable to the child, majority is attained earlier.
Children are, without a doubt, persons who can be considered vulnerable

in various situations. In the context of migration, their vulnerability increases
even more, whether it is about children forced to migrate together with their
families or unaccompanied and separated children. During forced migration,
children are thus exposed to risks related to access to the territory of the re-

8 A migratory movement which, although the drivers can be diverse, involves force, com-
pulsion, or coercion. While not an international legal concept, this term has been used
to describe the movements of refugees, displaced persons (including those displaced by
disasters or development projects), and, in some instances, victims of trafficking. At the
international level the use of this term is debated because of the widespread recognition
that a continuum of agency exists rather than a voluntary/forced dichotomy and that it
might undermine the existing legal international protection regime. IOM, Glossary of
Migration (2019), 77.

9 Convention of the Rights of the Child, United Nations, Treaty Series, vol. 1577, New
York, November 20, 1989.

10  Art. 1 of the Convention of the Rights of the Child.
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ceiving country, asylum procedures, and many other essential aspects neces-
sary for the child’s daily life and development, such as the right to education.
In this regard, the gender aspect of migration is also of great importance, that
is, the need to pay special attention to girls and teenage girls in migration,
especially those unaccompanied by parents or relatives who find themselves
in migration, whether it is forced or voluntary migration.

4. Refugees

The definition of a refugee is given in Article 1 (A) (2) of the Convention
on the Status of Refugees as follows:

“As a result of events occurring before 1 January 1951 and owing
to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opini-
on, is outside the country of his nationality and is unable or, owing to
such fear, is unwilling to avail himself of the protection of that country;
or who, not having a nationality and being outside the country of his
former habitual residence as a result of such events, is unable or, owing
to such fear, is unwilling to return to it”

The Protocol to the Convention on the Status of Refugees (1967 Protocol)
serves to extend the temporal and geographical purview of the Convention,
thus providing a more comprehensive framework for the protection of indi-
viduals who have been forced to flee their home countries due to persecution,
conflict, or other forms of violence. This extension, which encompasses events
occurring after the 1951 threshold and refugees arriving from regions outside
of Europe, reinforces the principle of non-refoulement, which prohibits the re-
turn of individuals to places where their lives or freedoms may be threatened.
As such, the adoption of the 1967 Protocol represented a crucial step in efforts
to uphold the fundamental rights of displaced persons.!!

Refugees, by virtue of their forced displacement from their country of
origin, often find themselves in a state of de facto statelessness. This precari-
ous legal status, which arises from their inability to rely on the protection of
their country of origin, exposes them to a range of vulnerabilities and chal-
lenges. As de facto stateless persons, refugees may be viewed as foreigners
by the countries where they transit and seek asylum, thus exacerbating their
marginalization and exclusion. Furthermore, the lack of a clear legal status
may hinder their access to essential services, such as healthcare and educa-
tion, and may render them susceptible to exploitation and abuse. Recogniz-
ing and addressing this issue is crucial to upholding the rights and dignity of
refugees and mitigating the adverse impacts of forced displacement.

Persons who leave their country of origin for various reasons and who do
not fall under the definition of a refugee in accordance with the 1951 Refugee
Convention have at their disposal various protection mechanisms known as
complementary forms of protection. The shortcomings of the 1951 Refugee

11 See art. 1, paras. 2 and 3 of the 1967 Protocol.



120 Bojan Stojanovié, Bogdan Krasié, Zoran Stojanovié

Convention can be attributed to the period when the said convention was
adopted and to various circumstances that occurred in the subsequent dec-
ades. Complementary types of protection have contributed to the fact that
persons who do not fall under the definition of a refugee, and there is a rea-
son that their lives and safety would be threatened, still receive protection
in the host country. Regarding the definition of a refugee and the protection
mechanisms of persons forced to leave their country of origin, there are also
dilemmas characteristic of the last few decades. It is about an issue of the so-
called “environmental” refugees.

5. Asylum seekers

Asylum seekers are persons who are in the process of determination of
their refugee status. As a result, they are enjoying a lower level of protection
and rights when compared to persons who have already been recognized as
refugees. In contemporary times, there is a large number of asylum seekers
worldwide. According to UNHCR data, in 2020, there were 4.1 million asylum
seekers in the world, which is 3.8% of the total number of forcibly displaced
people globally. The duration of the asylum procedure, which determines refu-
gee status or other forms of protection, can span several months or even years
if all legal remedies are pursued, thereby increasing the susceptibility of asylum
seekers to exploitation and abuse. This is particularly concerning given the lev-
el of protection afforded to these individuals during the procedure. Of course,
the most important is the protection against illegal expulsion (principle of non-
refoulement), but also other rights that, which may vary depending on the host
country’s domestic legal framework, are available to asylum seekers.

6. Migrants

The concept of a migrant is not defined in international law.!? There are
many colloquial ways to describe migrants, but the definition given by the
International Organization for Migration (IOM) can be considered the most
general, which reads:

“An umbrella term, not defined under international law, reflecting
the common lay understanding of a person who moves away from his
or her place of usual residence, whether within a country or across an
international border, temporarily or permanently, and for a variety of
reasons. The term includes a number of well-defined legal categories
of people, such as migrant workers; persons whose particular types of
movements are legally defined, such as smuggled migrants; as well as
those whose status or means of movement are not specifically defined

under international law, such as international students.’!3

12 The definition given in the International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families refers only to migrant workers and
members of their families, but not to other migrants. This represents a major limitation
regarding the domain of this convention as it only applies to one category of migrants.

13 IOM, Glossary on Migration (2019), 132.
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Migrants, as foreign citizens lands, are subject to a unique set of chal-
lenges and vulnerabilities. The rights afforded to them by the countries where
they reside are often circumscribed compared to those enjoyed by the native-
born. As a result, migrants, despite being in voluntary migration, may find
themselves exposed to a range of hazards due to their status as outsiders in
the host society. This constitutes a significant concern, as it shows how the
experience of migration can be fraught with peril for those undertaking it.

The problem migrants face in practice is the lack of access to free legal aid,
leaving them to navigate the complexities of the legalization of residence and
the exercise of other rights in the destination country on their own. This lack
of access to legal assistance renders migrants exceptionally vulnerable, exposing
them to many risks, such as smuggling, human trafficking, forced labour, and
other forms of exploitation. The consequence of this lack of access to legal aid
is a perpetuation of the marginalization and disenfranchisement of migrants,
undermining their agency and the ability to assert their rights. Therefore, ad-
dressing the problem of access to legal aid for migrants must be a priority to
mitigate their vulnerability and facilitate their integration into the host society.

IIT LEGAL FRAMEWORK

After the Second World War, under the auspices of the United Nations,
the adoption of international legal instruments protecting human rights be-
gan. The Charter of the United Nations (1945) laid the foundation for further
development in terms of the protection of human rights so that the first in-
ternational legal document proclaiming human rights was adopted not long
after — the Universal Declaration of Human Rights (1948)'4, which includes
a catalogue of fundamental human rights (both civil and political and eco-
nomic, social and cultural rights).

After the adoption of the Universal Declaration of Human Rights, almost
twenty years had to pass until two international human rights pacts were adopt-
ed - International Covenant on Civil and Political Rights!> and International
Covenant on Economic, Social and Cultural Rights,'® both adopted in 1966.17
The Covenants prescribe fundamental civil, political, economic, social and cul-
tural rights that apply to all persons under the jurisdiction of the respective
state. Therefore, these rights apply not only to citizens of the respective country
but also to foreign nationals and stateless persons under the jurisdiction of the
respective country. In addition to those mentioned earlier, international legal
instruments and other instruments protecting human rights were adopted.'®

14 UN GA, Resolution 217 A.

15  United Nations, International Covenant on Civil and Political Rights, Treaty Series, vol.
999, p. 171 and vol. 1057, p. 407.

16  United Nations, International Covenant on Economic, Social and Cultural Rights, Treaty
Series, vol. 993, p. 3.

17 Previously adopted International Convention on the Elimination of All Forms of Racial
Discrimination New York, 7 March 1966, United Nations, Treaty Series, Vol. 660, p. 195.

18  See more at official web site of the OHCHR: https://www.ohchr.org/en/instruments-listings.
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The application of international human rights treaties is common to
all people on the move. However, their ratification is not entirely universal
(apart from the CRC). The most significant number of universal internation-
al treaties that protect human rights offer special procedures through which
individuals can initiate proceedings before supervisory bodies, thereby estab-
lishing a system of individual petitions. This system allows for the promotion
and protection of human rights on an individual level, serving as a crucial
safeguard against potential violations.

Regional international legal instruments in the field of human rights are
adopted in Europe,'® the Americas?® and Africa.?! They envisage numerous
mechanisms for the protection and monitoring of human rights, including
communication procedures - judicial and quasi-judicial bodies, in varying
degrees of development.?? Before certain judicial bodies, there is also the
possibility of submitting individual petitions, which is of great practical im-
portance for protecting human rights. At the regional level, when it comes
to the European continent, the European Court of Human Rights, a judicial
body of the Council of Europe, has generated extensive practice relevant to
asylum seekers, refugees and migrants.

1. Rights of persons with disabilities

The most important international treaty relating to persons with dis-
abilities is the Convention on the Rights of Persons with Disabilities (CRPD),
adopted in 2006 and its Optional Protocol,?® adopted the same year. The pre-
amble of the CRPD refers to the Universal Declaration of Human Rights and
other important universal international treaties that protect human rights,?*
building on the already existing legal architecture that protects the human
rights of all human beings.

The activities of the Committee on the Rights of Persons with Disabilities
(CRPD Committee) and the practice generated by this Committee are of great
importance, bearing in mind that proceedings can be conducted before the Com-

19  Convention for the Protection of Human Rights and Fundamental Freedoms, European
Trety Series, No. 5, and its Protocol. Also, it is very valuable jurisprudence of the Euro-
pean Court of Human Rights.

20  American Convention on Human Rights (Pact on San Hose, Costa Rica), United Na-
tions, Treaty Series, Vol. 1144, p. 123.

21  African Charter on Human and Peoples’ Rights, Organization of African Unity, United
Nations, Treaty Series, vol. 1520, p. 217. African Charter on the Rights and Welfare of
the Child, adopted by the 26 Ordinary Session of the Assembly of Heads of State and
Government of the OAU, Addis Ababa, Ethiopia — July 1990. Entered into force on 29
November 1999.

22 At the regional level, within the framework of regional organizations dealing with the
protection of human rights, the following bodies are active, among others: European
Court of Human Rights, Inter-American Commission on Human Rights, African Court
on Human and People’s Rights.

23 United Nations, the Convention on the Rights of Persons with Disabilities, Treaty Series,
vol. 2518 , p. 283. Asst. A/61/611 .

24  Convention on the Rights of Persons with Disabilities, Preamble, paras. b and d.
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mittee for the Rights of Persons with Disabilities based on an individual petition.?®
Also, the general comments of the CRPD Committee are a valuable source of in-
terpretation. For girls and women with disabilities in migration, General Com-
ment No. 3 is especially important, bearing in mind that it recognizes girls and
women with disabilities who are asylum seekers, refugees or migrants as persons
who, in practice, face additional obstacles in achieving rights.2®

2. Rights of women

In terms of women’s rights, several international treaties have been adopted.
Of particular importance is the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW),?” which was adopted in 1979. It con-
tains numerous important civil, political, economic and social rights of women.
The CEDAW Committee monitors the implementation of CEDAW at the na-
tional level and periodically adopts concluding observations in relation to the
respective states. The CEDAW Committee adopts the general comments. The
following general comments of CEDAW are important for girls and women who
are in forced migration: General recommendation No. 38 (2020) on trafficking in
women and girls in the context of global migration,?® General recommendation
No. 26 on women migrant workers,2? General recommendation No. 18: Disabled
women,* General recommendation No. 33 on women’s access to justice,>! but
also other general comments depending on the areas of importance for women
in migration. CEDAW has provided that individuals can initiate proceedings on
individual petitions before the CEDAW Committee.

3. Rights of the child

The Convention on the Rights of the Child (CRC)*? was adopted in 1989
and entered into force in 1990. It is the most ratified international human rights
treaty.3? In addition to the definition of a child, the CRC contains a number of

25 The Optional Protocol to the Convention gives the Committee competence to examine
individual complaints regarding alleged violations of the Convention by States parties to
the Protocol.

26  Committee on the Rights of Persons with Disabilities General comment No. 3 (2016) on
women and girls with disabilities, CRPD/C/GC/3, 25 November 2016, para. 39.

27  United Nations, Convention on the Elimination of All Forms of Discrimination Against
Women, Treaty Series, vol. 1249, p. 13.

28 CEDAW, General recommendation No. 38 (2020) on trafficking in women and girls in
the context of global migration, CEDAW/C/GC/38, 20 November 2020.

29 CEDAW, General recommendation No. 26 on women migrant workers, CEDAW/C/2009/
WP.1/R, 5 December 2008.

30 CEDAW, General recommendation No. 18: Disabled women, tenth session (1991), Con-
tained in document A/46/38.

31 CEDAW, General recommendation No. 33 on women’s access to justice, CEDAW/C/
GC/33, 3 August 2015.

32 United Nations, Convention on the Rights of the Child, Treaty Series, vol. 1577 , p. 3.

33 Until May 25, 2022, 196 states are bound by this convention, which makes this interna-
tional treaty the most widespread international instrument protecting human rights.
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children’s rights. The principle of the best interest of the child, contained in Ar-
ticle 3 of the CRC, is of extremely great importance. Also, in a few articles, CRC
protects the rights of children with disabilities and the rights of girls.

The Committee of the Rights of the Child (CRC Committee) adopted a
series of general comments that interpreted several rights set forth in the CRC
but also comments that filled the gaps in the formulations of the articles (for
example, HIV/AIDS, migrant children, right to environment, rights of the child
in the digital environment and other). Of importance for girls in migration are
the following general comments of the CRC: General Comment No. 6 on the
Treatment of Unaccompanied and Separated Children Outside Their Country
of Origin,3* Joint general comment No. 18 of CRC and joint general recom-
mendation No. 31 of CEDAW on harmful practices,> Joint General Comment
No. 3 of CMW and No. 22 of CRC in the context of International Migration:
General principles and Joint General Comment No. 4 of CMW and No. 23
of CRC in the context of International Migration: States parties’ obligations in
particular concerning countries of transit and destination.>®

Also of great importance is the possibility that proceedings can be con-
ducted before the CRC on an individual application,’” regardless of the status
of the child, which is relevant in terms of forced migration because, in this way,
the rights of children of asylum seekers and refugees can be protected.

4. Rights of refugees

Soon after the Second World War, in 1951, the Convention relating to
the Status of Refugees® (1951 Refugee Convention) was adopted. This con-
vention defines refugees and prescribes the rights of refugees and the duties
of states relating to the international protection of refugees. The lack of defi-
nition of a refugee is restriction ratione temporis and ratione personae. As al-
ready noted, the 1951 Refugee Convention applies to persons who became
refugees before January 1, 1951, and only to refugees from Europe. Due to
these restrictions, in 1967, the Protocol to the Convention on the Status of

34 Committee on the Rights of the Child (CRC), General comment No. 6 (2005): Treatment
of Unaccompanied and Separated Children Outside their Country of Origin, 1 Septem-
ber 2005, CRC/GC/2005/6.

35 CEDAW, CRGC, Joint general recommendation/general comment No. 31 of the Commit-
tee on the Elimination of Discrimination against Women and No. 18 of the Committee
on the Rights of the Child on harmful practices, CEDAW/C/GC/31-CRC/C/GC/18, 4
November 2014.

36 Committee on the Protection of the Rights of All Migrant Workers and Members of Their
Families, Committee on the Rights of the Child, Joint general comment No. 3 (2017) of
the Committee on the Protection of the Rights of All Migrant Workers and Members of
Their Families and No. 22 (2017) of the Committee on the Rights of the Child on the
general principles regarding the human rights of children in the context of international
migration, CMW/C/GC/3-CRC/C/GC/22, 16 November 2017.

37  The procedure is carried out under the Optional Protocol to the Convention on the Rights
of the Child on a communications procedure, A/RES/66/138, New York, 19 December
2011. As of 1 November 2022, 50 countries have ratified the said Optional Protocol.

38 United Nations, Convention relating to the Status of Refugees, Treaty Series, vol. 189, p.
137, Geneva, 28 July 1951.
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Refugees, known as the New York Protocol or 1967 Protocol, was adopted. It
removed the mentioned restrictions.

The 1951 Refugee Convention provided for a number of refugee rights
(Art. 2-34 1951 Refugee Convention), inter alia, the principle of non-refoule-
ment, right of association, freedom of movement, identity and travel docu-
ments, etc. However, the 1951 Refugee Convention did not prescribe a pro-
cedure for obtaining refugee protection but left it up to the states. The 1951
Refugee Convention did not prescribe the asylum procedure, but it was left
to the states to regulate it through internal legislation. However, in 1979, UN-
HCR published the Handbook on Procedures and Criteria for Determining
Refugees Status and Guidelines on International Protection under the 1951
Convention and the 1967 Protocol, which provided guidelines related to the
procedure for recognizing refugee status.>

As mentioned, human rights are also regulated in other international le-
gal instruments, which certainly also apply to refugees, bearing in mind the
territorial validity of those international agreements, especially the universal
and regional international agreements provisions. Also, the right to asylum is
prescribed in many of them as a particular human right.

5. Rights of migrants

There is no legally binding international treaty in the field of Interna-
tional Migration Law (IML), unlike with International Refugee Law, where
there is a Refugee Convention and its Protocol. In the field of IML, there is
only the International Convention on the Protection of the Rights of All Mi-
grant Workers and Members of their Families,*” but this convention regulates
only the rights of all migrant workers and members of their families.*! Also, a
small number of states have ratified this convention.*?All of the above results
in the fact that the rights of migrants are not protected by one but by a larger
number of international treaties that protect human rights and, to a lesser

39 UNHCR, Handbook on Procedures and Criteria for Determining Refugees Status and
Guidelines on International Protection under the 1951 Convention and the 1967 Protocol
relating to the Status of Refugees (1979).

40  United Nations, Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families, Treaty Series, vol. 2220, p. 3; Asst. A/RES/45/158 .

41  In the midst of refugee and migrant crises, in 2016, the New York Declaration for Refu-
gees and Migrants was adopted. On the basis of the Declaration, two years later, two
compacts were adopted — Global Compact on Refugees and Global Compact for Safe,
Orderly and Regular Migration (Global Compact for Migration/GCM). However, we are
talking about soft law sources of law, which are an expression of the attitudes of states
that aim to preserve as high a degree of their sovereignty as possible, and are more less
likely to decide to commit themselves to the application of international legal instru-
ments. On the crisis of multilateralism in the management of contemporary mass and
mixed migration, see Stojanovic Bojan, “Multilateralism Crisis in Contemporary Mass
and Mixed Migration Management and International Community Response’, Serbian
Yearbook of International Law, Vol. 1, Issue 1, 2022 (forthcoming).

42 By May 25, 2022, 57 states have committed to implementing this convention, which is
just over a quarter of the states that make up the modern international community.
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extent, compared to the rights of refugees. Also, the Convention that pro-
tects the rights of migrant workers and members of their families is limited
as many countries that receive a large number of migrant workers are not
obliged to apply it.#> Thus, migrants are subject to the minimum standards
prescribed by universal and regional international treaties that regulate hu-
man rights and the provisions of customary international law and ius cogens
norms.

IV RISKS AND CHALLENGES OF CONTEMPORARY
MIXED MIGRATIONS

1. Mixed and mass migrations

A characteristic of modern migrations is the mass and mixed composi-
tion of people on the move. Especially since the second decade of this centu-
ry, there have been several migratory waves from different parts of the world
- in Africa, the Middle East, from the southern parts of Asia, and Central and
South America. There are various causes of these mixed migrations — armed
conflicts, massive and systemic violations of human rights, environmentally
caused migrations, and all the way to economic reasons for migrating. There-
fore, regarding the causes of mixed migration, it can be concluded that it is a
combination of forced and voluntary migration.

Compared to the previous decades, there is a greater number of refugees
and migrants, who in the last ten years, have been moving along the same
routes, whether it is by land (the Middle East, the Balkan Peninsula, migra-
tion from South and Central America via Mexico, etc.) or by sea, by road
(mostly via the Mediterranean and the Caribbean Sea), to migration by air,
mostly by airplane flights to Western European countries and North Ameri-
can countries. Due to the outbreak of armed conflicts in Ukraine, there are
millions of forcibly displaced persons in forced migration throughout the
country or outside it.*

Mass and mixed migrations have created a great challenge for the in-
ternational community, and under the auspices of the UN, the New York
Declaration for Refugees and Migrants was adopted in 2016. It envisaged the
adoption of two legal documents - one that would refer to refugees and the
other to migrants, which was done in 2018 when the Global Compact on
Refugees (GCR) and Global Compact for Safe, Orderly and Regular Migra-
tion (GCM). All the mentioned legal documents contain provisions related

43 It is worth noting that many countries that receive a large number of foreign workers,
such as the USA, Russia, etc., are not obliged to apply this convention, but neither are the
member states of the European Union, which represents an additional, factual limitation
to this convention.

44  In the middle of 2022, about 5.4 million refugees from Ukraine found themselves outside
the borders of their homeland. UNHCR, Mid-Year Trends (2022), 2.
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to vulnerable groups within the refugee-migrant population. The importance
of the mentioned documents, even though they belong to soft law sources
of law, is that the implementation of the provisions of those documents is
placed on a horizontal plane, unlike other international legal documents with
states and international organizations as subjects. This further means that in
the implementation of these documents, other actors are involved in addition
to states and international organizations, non-governmental organizations,
universities, sports clubs, religious organizations, and refugees and migrants
themselves. Global compacts provide mechanisms for monitoring their im-
plementation and cooperation among actors.*®

2. Challenges facing people in migration
with a focus on girls and women with disabilities

Refugees and migrants on their way from their country of origin to their
country of destination often face a large number of challenges. Especially
when it comes to irregular migration (refugees and migrants who do not have
personal documents), refugees and migrants are exposed to excessive force by
state security authorities, then to smuggling and human trafficking, and often
life-threatening risks, e.g., migrations by sea.*® There are frequent cases of the
suffering of refugees and migrants in the Mediterranean, where since 2014,
according to IOM estimates, 24,039 migrants, including children and women,
are considered missing.’

Refugees are faced with the risk of being denied access to the territory
of safe countries and expulsion (in violation of the principle of non-refoule-
ment), as well as being denied access to the asylum procedure. This entails
numerous risks, from the fact that in this way, they are exposed to serious
threats to their lives and safety if they were to be returned to their country of
origin or another country where their life and safety would be in question.

Also, when entering the territory of a safe country, refugees and mi-
grants face illegal deprivation of liberty. This most often happens in the
international zones of airports and at the borders. Due to the intensifica-
tion of refugee-migrant crises in the second decade of the 21st century,
many countries have changed legislation or are violating existing laws, as
well as international law and standards, erecting walls and wire fences,
and applying force and unlawfully depriving refugees and migrants of

45  See more Bogdan Krasi¢ and Bojan Stojanovi¢, “Global Compact on Migration: Legal
Nature and Potential Impact on the Development of International Migration Law”, Prav-
ni zapisi, Vol. 11, Issue 2, 2020, 645—-662; Bojan Stojanovi¢, “First meeting of the Global
Forum for Refugees, Geneva, 16-18. December 2019”, Collection of Papers of the Faculty
of Law in Nis, Vol. LIX, Issue 86, 2020, 195-198; Zoran T. Stojanovi¢, “The First Session
of the Forum for Consideration of International Migration, New York, 17-20 May 2022”,
Collection of the Faculty of Law in Nis, Vol. LXI, Issue 95, 155—158.

46 UNHCR, Rescue at Sea: A Guide to Principles and Practice as Applied to Refugees and
Migrants, January 2015, https://www.refworld.org/docid/54b365554.html.

47  IOM, Migration within the Mediterranean, bit.ly/3IDDopb.
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their freedom. Also, especially in border areas, they prevent refugees and
migrants from accessing interpreters, legal representatives, as well as doc-
tors and UNHCR staff, which further worsens the situation of refugees
and migrants. This particularly complicates the position of vulnerable
groups of refugees and migrants — children, women, persons with dis-
abilities, and older persons.

The deleterious effects of migration on individuals with disabilities can-
not be overstated. In order to adequately address the unique challenges faced
by this vulnerable population, it is necessary upon aid providers to exhibit a
heightened degree of sensitization. This is particularly true in cases of invol-
untary migration, where the exigencies of the situation are compounded by
the pre-existing impediments faced by individuals with disabilities. There-
fore, aid providers must tailor their approach to accommodate the specific
needs of this demographic to ensure that their fundamental rights and dig-
nity are upheld.

The inadequacies of healthcare systems in countries of origin, transit,
and reception pose significant challenges for refugees and migrants with dis-
abilities. In many cases, the precariousness of healthcare in the country of or-
igin serves as a catalyst for migration, as individuals seek to escape the threat
to their health and well-being.*® However, the deficiencies of healthcare in
countries of transit and reception often compound the difficulties faced by
these individuals, undermining their ability to remain in these countries and
effectively exercise their rights and freedoms. When considered in the con-
text of intersecting forms of discrimination, such as gender-based disparities,
the situation becomes increasingly complex, further impeding the ability of
refugees and migrants with disabilities to access essential healthcare and real-
ize their full potential.

3. Multiple discrimination

Multiple discrimination can be defined as unequal treatment based on
multiple grounds. There are two types of multiple discrimination. The first
type is cumulative discrimination, when a person is discriminated against on
several grounds because all the grounds that exist in a specific case are taken
into account.* Another form is intersectional discrimination. Cross-discrim-
ination is a type of discrimination made due to a unique combination of fac-
tors because it is the combination of identities that can lead to a unique form
of discrimination that can expose a person to suffering.”®

48  See more Bojan Stojanovi¢, Bogdan Krasi¢ and Zoran T. Stojanovi¢, “International Pro-
tection and Application of the Non-refoulement Principle in Countries with Ineadequate
or Inaccessible Healthcare”, Collection of Papers of the Faculty of Law in Nis, Vol. LX, No.
93, 2021, 127-152.

49  See more Ivana Krsti¢, Zabrana diskriminacije u domacem i medunarodnom pravu (2018),
29-30.

50 Ibid.
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Asylum seekers, refugees and migrants are often at risk of discrimination.
In addition to the problem of status regulation and discrimination that the is-
sue of their status entails, the possession of another personal characteristic
is an additional difficult position. As asylum seekers, refugees, and migrants
navigate the fraught terrain of forced displacement, they often encounter the
pernicious problem of multiple discrimination based on their gender and, in
some cases, their physical or mental abilities. This intersectional dynamic ex-
acerbates the already-difficult challenges that these individuals face as they
seek safety, security, and acceptance in new and unfamiliar environments.
Despite the inherent human rights of all persons, regardless of their identity
or background, these marginalized individuals are frequently subject to dis-
crimination, prejudice, and violence, which can compromise their physical,
mental, and emotional well-being. This happens in different areas — from the
problem of access to education, employment through access to other rights —
for example, the right to health, social and other services, etc. Compared to
other girls and women in the same situation (citizens of the transit or receiv-
ing country), a different treatment can be observed, which is unfavourable
for girls and women on the move.

Discrimination against girls and women with disabilities takes place, as
well as concerning other refugees and migrants in terms of status. Bearing
in mind that from the point of view of the country of transit or reception,
they are, in fact, foreigners, this is reflected in the enjoyment and scope of
their rights. True, the extent of the rights of refugees, on the one hand, and
migrants, on the other, is different. Also, the duration of the status deter-
mination procedure is of great importance. In recent years, especially since
the pandemic outbreak, the procedures for determining the status have been
lengthy and often ineffective in many countries of the world. This is best seen
in the example of the procedure for determining refugee status.

In light of the aforementioned challenges faced by women and migrants
in countries of transit and destination, it becomes evident that the obstacles
faced by these individuals often present almost insurmountable obstacles.
This, in turn, exposes them to discriminatory treatment by the authorities of
the nations in which they find themselves under the purview of. This state
of affairs is particularly concerning, given the pernicious effects such treat-
ment can have on the well-being and agency of these individuals. As such,
it is necessary for both governments and civil society to take proactive steps
to address this issue and to provide support and protection to those who are
most vulnerable.

4. Procedures for regulation of the status

It is crucial to consider the distinction between the legal frameworks
governing the rights and protections afforded to asylum seekers and refugees,
on the one hand, and migrants, on the other. This distinction is grounded in
the different motivations and circumstances surrounding an individual’s de-
cision to migrate, with the former group typically fleeing persecution or vio-
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lence in their country of origin. At the same time, the latter may be motivated
by a range of factors, including economic opportunities or familial ties. As
such, the legal regimes governing each group differ, with asylum seekers and
refugees afforded certain rights and protections under international law that
may not extend to migrants. Therefore, it is essential to consider the specific
legal status and corresponding regime applicable to individuals on the move
to assess their rights and address their needs adequately.

As already explained, refugees are subject to the norms of refugee law,
primarily the 1951 Refugee Convention and the 1967 Protocol, for states that
have ratified these international legal instruments. Bearing in mind that the
1951 Refugee Convention and the 1967 Protocol did not prescribe the asylum
procedure, the states were left to regulate it themselves. With regard to per-
sons with disabilities, as a reason for leaving the country of origin, in addi-
tion to other grounds (persecution for political, religious, national and other
motives), they may find themselves in refugee status due to belonging to a
particular social group — persons with disabilities. Also, girls and women can
fall under a particular social group category due to their gender. Therefore,
the grounds of persecution can be different, and there can be more of them
in the process.

The determination of persecution on the grounds of gender, disability,
or any other protected characteristic is a complex and fraught process, one
that has given rise to a great deal of debate and scholarship within the fields
of refugee law and human rights. In recent years, however, there has been a
growing consensus around the notion that girls, women, and persons with
disabilities should be granted refugee protection based on their vulnerabil-
ity to discrimination and violence. This shift in theoretical and practical ap-
proaches has been driven in part by a recognition of the intersectional nature
of marginalization, as well as by a growing awareness of the specific challeng-
es and needs faced by these groups. While much work remains to be done in
this area, developing a more robust and nuanced framework for protecting
these vulnerable populations is an important step forward.!

Migrants of different categories (migrant workers, undocumented mi-
grants, etc.) face a large number of problems when regulating their status and
legalizing their stay in the host country. In addition to the language barrier,
the degree of availability of rights, but also due to the often-absent help from
the state whose citizenship they possess, they are most often left to fend for
themselves. This problem is particularly visible among citizens whose coun-
tries do not have diplomatic-consular representations in many countries
where their citizens are located (e.g., the Republic of Serbia does not have
a diplomatic representation in Malta even though there is a sizeable Ser-
bian migrant community in this island state). Also, the problem is particu-
larly pronounced among migrants who do not have personal documents. All

51  See more Cathrine Dauvergine, ‘Women in Refugee Jurisprudence, in Cathryn Costello,
Michelle Foster and Jane McAdam (eds.), The Oxford Handbook of International Refugee
Law (2021), 728-744; Mary Crock, ‘Protecting Refugees with Disabilities, in Cathryn
Costello, Michelle Foster and Jane McAdam (eds.), The Oxford Handbook of International
Refugee Law (2021), 778-796.
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of the above also applies to the stay and enjoyment of fundamental human
rights and freedoms in the countries where they are located, which are not
their country of origin. When considering the intersection of personal char-
acteristics that are frequently the basis of discrimination, such as disability,
sex, or gender, it becomes evident that we are addressing particularly vulner-
able categories of individuals.

5. The Covid-19 pandemic and the challenges
facing vulnerable groups on the move

The emergence of the novel coronavirus at the end of 2019, the millions
infected and dead, and the declaration of a pandemic on March 11, 2020,
brought many difficulties in people’s daily lives in all parts of the world.
Those difficulties especially affected vulnerable groups — children, older peo-
ple, people with disabilities, refugees, migrants and other members of vul-
nerable groups. Thus, people on the move, in addition to being exposed to
the coronavirus and all the risks that infection carries with it, are exposed to
numerous other risks. Refugees and migrants are exposed to the prevention
of access to the territories of many countries, unlawful deprivation of liberty,
placement in overcrowded collective centres, and the inability to access free
legal aid, and they are prevented from accessing numerous other rights — the
use of health care, social protection, often the right to education and similar
to that. This made the situation particularly difficult for people exposed to
multiple and intersectional discrimination due to the combination of person-
al characteristics, including girls and women with disabilities, who are also
refugees or migrants.>?

The recent pandemic has not only had a profound impact on global
health and economic stability but has also exposed the deep-seated preju-
dices and biases that continue to plague many segments of society. There has
been a rash of hateful and discriminatory behaviour directed towards minor-
ity groups, particularly those perceived as foreign or “other” This trend of
the complete lack of empathy has manifested itself in the form of hate speech
and hate crimes, as well as xenophobic outbursts directed towards asylum
seekers, refugees and migrants in transit countries and receiving countries.
Such actions only exacerbate the already tenuous position of these vulnerable
populations and threaten to undermine the foundations of the social fabric.

6. The necessity of determining the needs and an adequate response in
terms of ensuring the rights of girls and women in migration

As the sociocultural and economic landscape continues to evolve and
shift, girls and women with disabilities who are part of the migratory process
are increasingly confronted with a myriad of challenges and obstacles. From

52 For challenges regarding asylum seekers, refugees and migrants, and the relationship be-
tween the right to health and the right to asylum, see more Bojan Stojanovi¢, Bogdan
Krasi¢ and Zoran T. Stojanovi¢ (2021), op. cit., 127-152.
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discrimination and marginalization to the inherent risks associated with
physical and psychological health, these individuals must navigate a com-
plex and often hostile environment in order to secure their place within the
global community. It is, therefore, necessary for all stakeholders, including
scholars, policymakers, and advocates, to critically examine the needs of this
vulnerable population and implement strategies using a multi-faceted and in-
tersectional approach aimed at mitigating the negative consequences of their
experiences.

In various domains, there are special needs that must be met so that
these groups of people can enjoy their human rights unhindered. With regard
to the risk of becoming victims of smuggling and human trafficking, it is
necessary to pay special attention, recognize the risk in a timely manner and
adequately respond to the mentioned risks. In this sense, the document joint-
ly prepared by IOM and UNHCR, which provides identification procedures
and adequate response to the phenomenon of human trafficking among the
refugee-migrant population, is of great use.>?

In order to ensure the preservation of the principle of non-refoulement,
potential asylum seekers and refugees must be afforded the opportunity to
access the territory and regulate their status without fear of expulsion. This is
essential in order to prevent the potential threat to their life and safety in the
event of denial of access and illegal return back to the country of origin. By
providing a means for these individuals to avoid the risk of expulsion, we are
able to uphold the fundamental principle of protecting the rights and well-
being of those seeking asylum.

As refugees and migrants enter the territory of the receiving country, it
is of utmost importance to ensure that their accommodation is adequate and
suitable for their needs. In particular, consideration must be given to the spe-
cific needs of girls and women with disabilities in accordance with the high-
est international standards. This includes ensuring that the technical condi-
tions of their accommodation meet their requirements, such as the presence
of ramps and accessible toilets, as well as ensuring that they have access to all
of the rooms and facilities necessary for their normal functioning. Addition-
ally, these individuals must have access to other public services, such as social
and health services, in order to facilitate their integration and well-being in
the receiving society.

The ongoing global coronavirus pandemic has exposed several weakness-
es and shortcomings in the existing asylum and migration systems around
the world. The closure of national borders, coupled with the restriction of
movement for many asylum seekers, refugees, and migrants, has threatened
the rights of this population in multiple ways. Among the most significant

53 See IOM-UNHCR Framework document on developing standard operating procedures
to facilitate the identification and protection of victims of trafficking (2020). For clari-
fication, see Bojan Stojanovi¢, “IOM-UNHCR Framework Document on Developing
Standard Operating Procedures to Facilitate the Identification and Protection of Vic-
tims of Trafficking”, Collection of Papers of the Faculty of Law in Nis, 2020, Vol. 59, Is-
sue 89, 391-395.
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of these threats is the right to freedom of movement, which is closely tied
to other fundamental rights, such as the right to education and the right to
work. As such, it is upon receiving countries to invest special attention to the
needs of refugees and migrants, particularly those who are most vulnerable,
such as girls and women with disabilities. This requires not only ensuring
that these individuals have access to suitable accommodation and necessary
public services but also providing them with the support and resources they
need to exercise their rights and participate fully in society.

V CONCLUSION

The risks to which persons on the move (in voluntary or forced migra-
tion) are exposed are multiple and have dramatic consequences for them.
Among them, the most vulnerable groups, such as girls and women and peo-
ple with disabilities, face inadequate treatment in transit and reception coun-
tries. The risks they are exposed to are numerous, from becoming victims of
smuggling and human trafficking, as well as problems with status regulation.
The problem is particularly emphasized if there is a combination of personal
characteristics that lead to discrimination, i.e., when it comes to cross (in-
tersectoral) discrimination. In order to overcome the risks to which persons
who may become victims of intersectional discrimination are exposed, it is
necessary to undertake a series of preventive measures, and if acts of dis-
crimination do occur, measures to eliminate the consequences.

The inherent vulnerability of children with disabilities in the context of
migration necessitates a heightened level of attention regarding upholding
the principle of the best interests of the child, as well as providing adequate
legal protection throughout the process of status regulation. Furthermore, ba-
sic needs such as adequate accommodation and education must be met, and
that family unity must be preserved and safeguarded. Failure to adequately
address these issues not only undermines the fundamental rights of these
individuals but also has the potential to exacerbate existing disparities and
marginalization.

Women with disabilities in migration face a unique set of challenges and
vulnerabilities, particularly in regard to their exposure to human smuggling,
trafficking, and labour exploitation. The complex nature of contemporary
migration, with its mix of diverse religions, cultures, and nationalities, only
exacerbates the sensitivity of women with disabilities in this context, as they
may find themselves seeking refuge in countries with vastly different cultural
norms and values from their own.

Additional vulnerability in the case of girls and women with disabilities,
these groups of people on the move represent one of the most vulnerable
categories of the population, and it is necessary that all actors involved in the
management of mixed migration, from states to international organizations
and other actors, pay special attention when working with them. It is neces-
sary to do this in order to avoid discriminatory behaviour towards them, in
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order to achieve the full enjoyment of the rights of girls and women with
disabilities who are on the move and to avoid the numerous risks they are
exposed to during migration.

The international legal framework provides the possibility of interna-
tional protection and the protection of human rights for people in forced
and voluntary migration. While there are shortcomings in the current legal
framework, such as the fact that not all countries have ratified relevant trea-
ties or protocols, there are still guarantees for the enjoyment of the human
rights of refugees and migrants in many universal and regional international
treaties. These treaties often provide for the possibility of initiating proceed-
ings based on an individual petition, allowing for the protection of vulnerable
groups. However, the effectiveness of these norms is questionable, as many
countries have not ratified these treaties or protocols, limiting their appli-
cability. In conclusion, while the existing legal framework offers potential
for the protection of vulnerable groups, there are significant challenges and
shortcomings that must be addressed in order to ensure the effective imple-
mentation and enforcement of these norms.
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PRAVA I STATUS DEVOJCICA 1 ZENA SA
INVALIDITETOM U MESOVITIM MIGRATORNIM
TOKOVIMA - (NE)VIDLJIVI PROBLEMI
RANJIVIH GRUPA

Apstrakt

Cilj ovog rada je da se razmotre status i prava devojcica i zena-traziteljki
azila, izbeglica i migranatkinja sa invaliditetom. U prvom delu ¢lanka date su
odrednice kategorija ranjivih grupa — osobe sa invaliditetom, Zene, deca, tra-
zioci azila, izbeglice i migranti, a zatim je dat pregled pravnog okvira u vezi
sa ovim kategorijama koje su u pokretu. U drugom delu analizira se stanje u
vezi sa navedenim kategorijama u svetu, u kontekstu migracija, s posebnim
osvrtom na prisilne migracije i ukupan mesoviti karakter savremenih migra-
cija. U kontekstu masovnih me$ovitih migracija u savremenom svetu, devoj-
¢ice i Zene sa invaliditetom su jedna od najugrozenijih grupa. U tre¢em delu
¢lanka predstavljeni su i analizirani rizici i izazovi savremenih mesovitih mi-
gracija, $to je od velikog znacaja za stvaranje potpune slike problema sa ko-
jima se suocavaju ove kategorije ljudi, posebno s obzirom na njihovu izloze-
nost visestrukoj diskriminaciji i rizicima zanemarivanja. Pored toga §to svoju
sudbinu dele sa drugim raseljenim licima, devojcice i Zene iz ovih kategorija
se suocavaju sa posebnim rizicima vezanim za invaliditet i rodno zasnovanim
nasiljem, kao dodatnim teretom. Rizici za ove ranjive grupe dodatno su po-
gorsani izbijanjem nove pandemije zarazne bolesti Covid-19, a i dalje postoje
mnogi otvoreni izazovi sa kojima se ove grupe suocavaju.

Klju¢ne reci: Ranjive grupe; Deca; Devojcice; Osobe sa invaliditetom; TraZioci
azila; Izbeglice; Migranti; Ljudska prava; Mesovite migracije.
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INTERNATIONAL LEGAL FRAMEWORK FOR
THE PROHIBITION OF FORCED STERILISATION
OF WOMEN AND GIRLS WITH DISABILITIES

Abstract

This paper aims to examine the current international legal framework for
the prohibition of forced sterilisation. Forced sterilisation has a deeply rooted
history as a tool for systemic discrimination of marginalized groups. In time,
forced sterilisation has been phased out from most national legal systems. How-
ever, for women and girls with disabilities worldwide it is still considered a co-
mmon solution for reproductive health, menstruation management and prote-
ction against sexual assault. Thus, it is necessary to explore the reasons why
such an invasive procedure is still being applied. The paper will outline the main
problems which allow the existence and perpetuation of forced sterilisation. It
will explore the failure of international human rights law in eliminating forced
sterilisation. The paper will offer some insights and recommendations for what
could be done to efficiently prohibit the use of forced sterilisation.

Key words: Forced sterilisation; Women and girls with disabilities; Legal ca-
pacity; Discrimination; Reproductive rights.

I INTRODUCTION

Women and girls with disabilities still face intersectional discrimination
based on their gender and disability. They don't have equal opportunities to
participate on an equal basis with others in all aspects of society.! Such limi-
tations are especially prevalent in the full realization of their sexual and re-
productive health and rights (SRHR). One form of SRHR violation is forced
sterilisation. Forced sterilisation is the involuntary or coerced removal of a
person’s ability to reproduce, frequently through a procedure known as tubal
ligation.? Forced sterilisation is carried out on many individuals with disa-
bilities regardless of gender but women and girls with disabilities are dispro-
portionally affected. Forced sterilisation particularly targets women and girls
with psychosocial and/or intellectual disabilities.

1 Jan Grue, The high cost of living in a disabling world, 2021, https://www.theguardian.
com/society/2021/nov/04/the-high-cost-of-living-in-a-disabling-world.

2 International Justice Resource Center (IJRC), Forced Sterilisation as a Human Rights
Violation, https://ijrcenter.org/forced-sterilisation/.
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While sterilisation is used as an efficient contraceptive, the procedure
must be based on the free and informed consent of the individual®. With-
out a clear expression of will, sterilisation violates many fundamental human
rights. Those rights include the right to personal autonomy, the right to equal
recognition before the law, the right to be free from exploitation, violence and
abuse, the right to found a family, the right to the highest attainable standard
of physical and mental health and so on. International and regional human
rights bodies have recognized that sterilisation of people with disabilities
without their consent constitutes discrimination, violence and torture, cruel,
inhuman or degrading treatment.* Patel sees the use of forced sterilisation
as an inherently discriminatory practice with its main motivation laying in
denying specific groups within the populations the ability to procreate due to
a perception that they are less than ideal members of society.” Despite the hu-
man rights violations and possible harm, forced sterilisation is still legal and
enforced around the world.®

Today’s use of forced sterilisation is still founded on wrongful stereotypes
of disability and gender. Such groundless stereotyping of disability and gen-
der represents a form of discrimination that has a particularly serious impact
on the enjoyment of SRHR and the right to found a family.” The most perpet-
uated stereotypes are the belief that women with disabilities are asexual, in-
capable, irrational, hyper-sexual and/or lacking control.? In addition, society
deems women with disabilities unable to fulfil the traditional social standards
set for motherhood. Common arguments for the use of forced sterilisation
are: menstrual management, a protection against pregnancy or sexual abuse
and easing the burden on the caretakers. None of the arguments take into
account the actual preferences of disabled women and girls, looking at them
as objects.

3 FIGO - International Federation of Gynecology & Obstetrics, Female Contraceptive Ster-
ilisation, 2011, art. 2, http://www.wunrn.org/news/2011/06_11/06_27/062711_female.htm.

4 African Commission on Human & Peoples’ Rights, General Comment No. 4 on the
African Charter on Human and Peoples’ Rights: The Right to Redress for Victims of
Torture and Other Cruel, Inhuman or Degrading Punishment or Treatment (Article 5),
2017, para. 58; UN Committee on the Elimination of Discrimination Against Women
(CEDAW), CEDAW General Recommendation No. 24: Article 12 of the Convention
(Women and Health), A/54/38/Rev.1, Chap. I, 1999, para. 22, UN Committee on the
Rights of the Child (CRC), General comment No. 13: The right of the child to freedom
from all forms of violence, CRC/C/GC/13, 2011, para. 23, para. 41(d), UN Committee on
the Rights of Persons with Disabilities, General Comment No. 3 (2016) on Women and
Girls with Disabilities, CRPD/C/GC/3 25, 2016, para. 32.

5  Priti Patel, ‘Forced Sterilisation of Women as Discrimination], Public Health Reviews, Vol.
38, No. 15/2017, 9.

6  European Disability Forum (EDF), Why is forced sterilisation still legal in the EU?, 2022,
https://www.edf-feph.org/why-is-forced-sterilisation-still-legal-in-the-eu/, National Wom-
en’s Law Center, Forced Sterilisation of Disabled People in the United States, Sterilisa-
tion Report, 2022, https://nwlc.org/wp-content/uploads/2022/01/f NWLC_SterilisationRe-
port_2021.pdf, 18.

7 UN Committee on the Rights of Persons with Disabilities, General comment No. 3
(2016), Article 6: Women and girls with disabilities, CRPD/C/GC/3, 2016, para. 38.

8 Ibid., para. 30.
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All these stereotypes lead to a high level of discrimination for women
with disabilities in the health sector. Statistically, the health and reproduc-
tive care given to women with disabilities is usually worse on all levels com-
pared to other women or even men with disabilities.” Faced with constant
struggles to access their reproductive rights, some might conclude that
sterilisation may be the only possible option. For example, the barriers to
accessing information and the lack of education might lead the caretakers
to decide on sterilisation as a solution for menstrual management. This is a
clear indication that the problems regarding the use of forced sterilisation
might be a direct consequence of a systemic problem i.e., highly inadequate
reproductive health services. The EDF report confirms this, by stating that:
“Forced sterilisation forms part of a wider paternalistic model and patriar-
chal system in which women with disabilities are denied their human and

reproductive rights”10

Another prominent problem is the restriction or loss of legal capacity
of disabled women. The prominent model in cases of loss of legal capacity
is still the substitute decision-making model. The law concerning substitute
decision-making model authorizes either a guardian, a legal representative,
an administrator or even a doctor to consent to the sterilisation of a person
with disabilities.!'! The decision of the third party is legally valid and forced
interventions can occur without the individual even knowing it.

The current international and regional legislative and policy framework
regulates forced sterilisation through multiple human rights treaties. Particu-
larly important for forced sterilisation are: UN Convention of the Rights of
People with Disability (CRPD), UN Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) and The Council of
Europe Convention on preventing and combating violence against women
and domestic violence (Istanbul Convention). The Istanbul Convention even
expressly prohibits forced sterilisation, defining it as a specific gender-based
form of violence.'> However, the treaty bodies are not able to force the imple-
mentation of the Conventions. The instruments given to them are not enough
to bring forth change without the Member States’ political will. The Europe-
an Commission is proposing new legislation on combating violence against

9  UN Women, Making the SDGs Count for Women and Girls with Disabilities, Is-
sue Brief, 2017, https://www.un.org/development/desa/disabilities/wp-content/uploads/
sites/15/2019/10/Making-SD Gs-count-for-women-with-disabilities.pdf;, Laura H. Taouk,
Michael E Fialkow and Jay A. Schulkin, ‘Provision of Reproductive Healthcare to Wom-
en with Disabilities: A Survey of Obstetrician-Gynecologists’ Training, Practices, and
Perceived Barriers, Health Equity, Vol. 2, No. 1/2018, 207-215.

10 CERMI Women’s Foundation and the European Disability Forum (EDF), Ending forced
sterilisation of women and girls with disabilities (2017), 12.

11  EDE Forced sterilisation of persons with disabilities in the European Union, EDF Report,
European Disability Forum (EDF), 2022, 7.

12 Council of Europe Convention on preventing and combating violence against women
and domestic violence (Istanbul Convention), CETS No. 210, 11 May 2011, art. 39, para.
1, subpara. b.
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women and domestic violence.!® Violence in this directive would encompass
forced abortions or sterilisation as well. Nevertheless, this action is simply
not enough to eliminate forced sterilisation in national legislation. European
Disability Forum (EDF) has put forth a petition to directly criminalize forced
sterilisation in a new article as well as guarantee that such procedures require
consent.!* The EDF writes that at least 14 EU Member States still authorize
forced sterilisation.!”

This article will start by introducing and defining forced sterilisation
as well putting forth a short historical overview of its evolution. The next
section will analyze justifications on why forced sterilisation is still being
used today. These arguments are founded on deeply rooted stereotypes and
misconceptions about gender and disability. They perpetuate systemic dis-
crimination and put forth an image of women as objects of the procedure.
The wishes of disabled women and girls are ignored and substituted by ar-
guments brought by third parties i.e., medical professionals, courts, family
members etc. The third part will examine and analyze the most important
international legal acts dealing with forced sterilisation. It will show that
international law prohibits the use of forced sterilisation, except in very
limited circumstances. Free and informed consent must be the basis of
any medical procedure. Any exceptions bring with it a gross intervention
in the rights of women with disabilities. The article puts forth the most
relevant human rights bodies’ instruments which deal with forced sterili-
sation and showing their inherent weakness. The last section will present
the most prevalent problems with forced interventions. Those are: the use
of the substitute decision making model and the legal incapacity of wom-
en with disabilities. Women with disabilities have faced the loss of their
decision-making capabilities by the limitation or total restriction of their
legal capacity. Frequently, the loss of legal capacity has led to a substituted
decision-making model being applied. Such a model has resulted in abuse
and the gross violation of human rights. Forced medical interventions, such
as forced abortion or sterilisation, are legitimized by a third-party decision.
Again, women with disabilities are barred from expressing any decision re-
garding their own body. The author agrees with most scholars in this sphere
and calls forth the shift to a supported decision-making model. With such
a model, the will of those involved will finally be heard. Unfortunately, as
with any deep-rooted practice, it is not enough simply to give agency to
women with disabilities. Systemic changes must happen.

13 European Commission, Proposal for a Directive of the European Parliament and of the
Council on combating violence against women and domestic violence, COM/2022/105
Final, 2022.

14  European Disability Forum (EDF), End forced sterilisation in the EU now!, https://you.
wemove.eu/campaigns/end-forced-sterilisation-in-the-eu-now; EDF, Why is forced sterili-
sation still legal in the EU?, 2022, https://www.edf-feph.org/why-is-forced-sterilisation-still-
legal-in-the-eu/.

15 Uldry and EDF Women’s Committee, op. cit., 6.



International legal framework for the prohibition of forced sterilisation... 141

IT FORCED STERILISATION, GENDER AND
DISABILITY

The term “sterilisation” is defined as “a process or act that renders an
individual permanently incapable of sexual reproduction”!® The procedure
is considered as one of the most important options for individuals to regu-
late and control their fertility. Yet, when it becomes involuntary, the rights
of individuals with disabilities are frequently violated. While both men and
women have been involuntarily sterilized, women are disproportionately af-
fected.!” Marginalized groups are particularly vulnerable.!® Sterilisation of
women with disabilities is happening at three times the rate of the general
population.!® Furthermore, the intersectionality of women’ multiple identi-
ties plays a prominent role in the use of forced sterilisation.

Historically, reproductive rights for individuals with disabilities largely
consisted of preventing reproduction as part of eugenics-based practice. A
population control policy was implemented in the early 20th century. Many
countries like Australia, United Kingdom, Japan and Sweden implemented
forced sterilisation into their national laws. In the USA, over 60,000 people
were sterilized without consent by 1963.20 However, the atrocities of the Nazi
regime painted a negative perception of the eugenics movement and states
have started to move away from the practice. However, that doesnt mean
that they have stopped permitting them completely. In USA, 31 States still
allow forced sterilisation of persons with disabilities.?! The UN has named
Belgium, Croatia, Czech Republic, France, Germany, Lithuania, and Slova-
kia as countries whose legislation enables the forced sterilisation of disabled
women and girls.?2 On the other hand, some countries are trying to remedy

16  C.V. Mosby, Mosby’s Medical Dictionary (2016), 9859—-9860.

17 Ronli Sifris, “The Involuntary Sterilisation of Marginalised Women: Power, Discrimina-
tion, and Intersectionality, Griffith Law Review, Vol.25, No. 1/2016, 54. The main reason
being the continuously existing power dynamic between men and women. Such dynamic
perpetuates social norms which subordinates women and objectifies women’s bodies as
property.

18 Committee on Economic, Social and Cultural Rights, General comment No. 22 (2016)
on the right to sexual and reproductive health (article 12 of the International Covenant
on Economic, Social and Cultural Rights), E/C.12/GC/22, 2016, para. 30.

19 Rowena Kosher, Sterilisation of People with Disabilities: Acknowledging the Past and
Present History, Rhetoric, and Effects of a Harmful Practice, 2019, https://blogs.cuit.co-
lumbia.edu/rightsviews/2019/01/27/sterilisation-of-people-with-disabilities-acknowledging-
the-past-and-present-history-rhetoric-and-effects-of-a-harmful-practice/.

20  Ashwin Roy, Ameeta Roy and Meera Roy, ‘“The human rights of women with intellectual
disability’, Journal of the Royal Society of Medicine, Vol. 105, No. 9/2012, 385.

21  National Women’s Law Center, Forced sterilisation of disabled people in the United States,
2022, https://nwlc.org/resource/forced-sterilisation-of-disabled-people-in-the-united-states/.

22 CERMI Women’s Foundation and the European Disability Forum (EDF), op. cit., 39-40;
Women’s Media Centre, The Fight to End Forced Sterilisation of Disabled Women and
Girls in Europe, 2022, https://womensmediacenter.com/news-features/the-fight-to-end-
forced-sterilisation-of-disabled-women-and-girls-in-europe.
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the past. Sweden has ended its forced sterilisation program in 1976 with of-
ficial commission to compensate the victims while Spain ended its program
in 2020.23 Furthermore, States might not have forced sterilisation in their law
anymore but legal systems still support this procedure through the substitut-
ed decision-making model. For instance, the Australian legal system doesn’t
have any mention of forced sterilisation but it’s still being recommended as a
common remedy for disabled women and girls.?*

Women with disabilities belong to a marginalized group, which is fre-
quently excluded from the decision-making space. They are left vulnerable
and open to being exploited and abused. Particularly, women with intellec-
tual disabilities are at risk of being victims of violence from those closest to
them.?> Forced sterilisation is still a pervasive form of gender-specific vio-
lence. The World Medical Association and International Federation of Health
and Human Rights Organizations have condemned forced and coerced steri-
lisation as “forms of violence that severely harm physical and mental health
and infringe human rights”’?® Despite such grave consequences, little consid-
eration is given to the will of the individual involved.

Forced sterilisation is closely linked to the problem of legal capacity. Fre-
quently, an individual without legal capacity is subjected to sterilisation un-
der the guise of “best interest”. A third party decides in the name of a disabled
person to undergo a life changing medical procedure. Even when the court
authorization is needed, usually the person involved is not asked about their
own preferences. The fact that they don't have legal capacity is considered as
evidence enough of their decision-making capacity. Everything is done in the
“best interest” but whose interest? The States, the medical professionals, the
caretakers or the disabled individual involved? In Wentzel?’, the girl had an
IQ of 25-30 but she could sing and play the piano. Yet, the Court had author-
ized her sterilisation based only on her IQ as proof of her inability to take
care of herself. In comparison, what about the situation of a deaf woman who
wanted to start a family, but had found out later that she had gone through
sterilisation as a child??8

While the world moves toward a more inclusive society, enabling the full
participation of disabled women and girls, accepting a third party’s decision

23 Women’s Media Centre, The Fight to End Forced Sterilisation of Disabled Women and
Girls in Europe, 2022 https://womensmediacenter.com/news-features/the-fight-to-end-
forced-sterilisation-of-disabled-women-and-girls-in-europe. In December 2020, Spain ad-
opted a bill to prohibit forced sterilisation in its Penal Code. Previously, national laws was
authorising such practice by the decision of a doctor.

24 CERMI Women’s Foundation and the European Disability Forum (EDF), op. cit., 27.

25 Kenneth Foster and Mark Sandel, “Abuse of Women with Disabilities: Toward an Em-
powerment Perspective”, Sexuality and Disability, Vol. 28, No. 3/2010, 177-178.

26  World Medical Association, Global Bodies Call for End to Forced Sterilisation, 2011,
https://www.wma.net/news-post/global-bodies-call-for-end-to-forced-sterilisation/ .

27  Court of Appeals of Maryland, 1982, Wentzel v. Montgomery General Hospital, Inc, 293
Md. 685 (Md. 1982),447 A.2d 1244.

28 CERMI Women’s Foundation and the European Disability Forum (EDF), op. cit., 31.
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for a serious medical procedure becomes debatable. The problem of the sub-
stitute decision-making method and the lack of legal capacity for the persons
involved will be analyzed further in the following sections.

IIT MODERN JUSTIFICATIONS FOR THE USE OF
FORCED STERILISATION ON WOMEN AND GIRLS
WITH DISABILITIES

The justifications for using forced sterilisation rest upon an archaic no-
tion of disability, founded upon myths and stigmas. Most of them support a
medical model of reasoning which postures disability primarily as an illness.
In these justifications, we see common gender and disability stereotypes.
Those stereotypes frequently lead to systemic or structural discrimination
against women and girls with disabilities.

They can be broadly divided into four categories: the genetic/eugenics
arguments, the arguments for the good of the state, community, family (care-
takers) or even women themselves, the unfit for motherhood argument and
the argument for the prevention of sexual abuse.?

The first category’s primary argument is that women with disabilities will
give birth to children with the same undesirable genetic ‘defects. Increased
understanding of genetics and heritability have proven this statement false
but disabled women are still discouraged from pregnancy out of misplaced
fear that their children will have the same disabilities. This fear stems from
a eugenic understanding of society which believes that the human race can
be improved by controlling reproduction as a way of “cleansing” the human
gene pool of negative or less desirable traits found in “less desirable” people.3°
These arguments are connected to the burden argument, as the potential fu-
ture child with disability will place an “unfair” burden on the state, commu-
nity and family. The case Buck v. Bell>! perfectly encapsulates this by stating:
“It is better for all the world, if instead of waiting to execute degenerate off-
spring for crime, or let them starve for their imbecility, society can prevent
those who are manifestly unfit from breeding their kind ... Three generations
of imbeciles are enough.”

As stated above, the second justification is based on the idea of a “bur-
den” being placed on the state or family.>? This burden is seen in the form

29 Laura Elliott, “Victims of Violence: The Forced Sterilisation of Women and Girls with
Disabilities in Australia”, Laws, Vol. 6, Issue 8, No. 3/2017, 8; CERMI Women’s Founda-
tion and the European Disability Forum (EDF), op. cit., 22-23.

30 Disability Justice, The Right to Self-Determination: Freedom from Involuntary Sterilisa-
tion, 2022, https://disabilityjustice.org/right-to-self-determination-freedom-from-involun-
tary-sterilisation/.

31 US. Supreme Court, 1927, Buck v Bell, Superintendent, 274 US 200.

32 Anita Silvers, Leslie Francis and Brittany Badesch, “Reproductive Rights and Access to

Reproductive Services for Women with Disabilities”, AMA Journal of Ethics, Vol. 18, No.
4/2016, 433.
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of helping of girls/women with disability in managing their menstruation
and reproductive health or taking care of potential future disabled children.
The state sees this burden as the use of resources in providing social ser-
vices, additional health care or educational programs. Thus, for the states this
is an economic burden. In comparison, the lack of a support system for re-
productive health for families and caretakers is one of the primary reasons
for choosing forced sterilisation.3®> The lack of information, barriers to ac-
cess health services or a lack of adequate reproductive services leads them to
conclude that forced sterilisation is the only rational choice. Sometimes these
decisions are made quite early. It is not rare that girls undergo forced sterilisa-
tion to terminate their menstruation. The main purpose being to relieve the
caretaker of personal hygiene burdens.>* However, the possible consequences
of the procedure, the irreversibility and the intrusion upon the individual’s
rights can’t be justified by the arguments of menstruation management and
personal hygiene. The consequences of menstruation upon the disabled
women must be severe for it to require sterilisation as a solution. Alternative
measures for the successful management of menstruation exist and should
be used primarily. As Human Right Watch stated:” Sterilisation should never
be used as a substitute for proper education about family planning, the use
of reversible contraceptive measures, and support during menstruation.”3
States are obliged under international human rights law to provide adequate
and accessible reproductive health services including information on options
available to them.

The unfit mother justification is a social construct that perceives women
with disability as incapable in taking care of children. Regardless of the type of
disability, incompetence is one of the descriptors most often equated with disa-
bled individuals.?® These individuals are being perceived as “less intelligent, less
able to make the right decisions, less realistic, less logical and less able to de-
termine [their] own life than a non-disabled person”3” Especially, women with

33 UN Committee on Economic, Social and Cultural Rights (CESCR), General comment
No. 22 on the right to sexual and reproductive health (article 12 of the International
Covenant on Economic, Social and Cultural Rights), E/C.12/GC/22, 2016, para. 2: “Due
to numerous legal, procedural, practical and social barriers, access to the full range of
sexual and reproductive health facilities, services, goods and information is seriously re-
stricted”

34 Madhur Pradhan, Kavita Dileep, Abhijit Nair and Khalid M. Al Sawafi, ‘Forced Surger-
ies in the Mentally Challenged Females: Ethical Consideration and a Narrative Review
of Literature, Cureus, Vol. 14, No. 7/2022; Karen Andrae, Disability and gender-based
violence, ADD international’s approach, A learning paper, 2016, 17.

35 Human Rights Watch, Letter to United Nations CRPD on Half Day of General Discus-
sion on Women and Girls with Disabilities, 2013, https://www.hrw.org/news/2013/04/03/
letter-united-nations-crpd-half-day-general-discussion-women-and-girls-disabilities.

36  Jill M. Coleman, Amy B. Brunell and Ingrid M. Haugen, “Multiple Forms of Prejudice:
How Gender and Disability Stereotypes Influence Judgments of Disabled Women and
Men’, Current Psychology, Vol. 34, No. 1/2015, 178.

37 Constantina Safilios-Rothschild, ‘Disabled persons: self-definitions and their implica-
tions and for rehabilitation’ in: G.L. Albrecht (ed.) The Sociology of Physical Disability and
Rehabilitation (1976), 39.
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intellectual disability have been infantilized and stigmatized as being unable to
live without the help of others. On the other hand, the gendered stereotype of
women being inherently good caretakers and mothers is still deeply rooted in
today’s society. Women are still considered the family’s main caretaker. Such
stereotypical notions put unjust pressure on all women. The criteria of a good
mother are in most cases subjective and arbitrary. It's an unreasonable stand-
ard. Therefore, for women with disability, society takes a preemptive stance on
the capability of women with disability to be mothers. Usually, basing the ca-
pacity solely on the fact that they are disabled.

The worst justification brought forth is the protection against sexual
abuse. Women with disabilities are vulnerable to sexual exploitation. They
are vulnerable to multiple and repeated acts of abuse.?® Because of the close
relationship with the abuser, the reliance upon them or just the difficulty in
identifying the perpetrator.3® Not only are they not able to physically defend
themselves, in some cases they might not be able to recognise the actions as
sexual abuse. The high level of isolation and exclusion of women with disabil-
ities from society lowers the possibility of them reporting the abuse. By using
forced sterilisation as a protection against sexual abuse, the weight of respon-
sibility is transferred from the state to the victim. Their disability is seen as
a weakness, a cause of the sexual abuse and the cure is forced sterilisation.
However, the self-evident conclusion on the nature of this argument is that
it's not about protection against sexual abuse but against the consequences
of abuse, i.e., unwanted pregnancies.*? The typical victim blaming mentality
towards victims is used here as well. It insinuates that the victims were at fault
for not protecting themselves or the caretakers were at fault for not protecting
them. Such stances minimize the role of the state and its responsibility to take
preemptive measures. In light of the overwhelming evidence, showing the
high number of the disabled women and girls being victims of sexual abuse,
the state needs to make decisive actions. On the other hand, ironically, this
justification is frequently used to hide existing sexual abuse. Sadly, pregnancy
remains the most common method of discovering sexual abuse and exploi-
tation of disabled women and girls. In 2014, Disability Rights International
(DRI) visited “Casa Hogar Esperanza” which had a policy of involuntary ster-
ilisation of every girl institutionalized there.*! Regardless of the sterilisation,
the DRI found that sexual abuse was happening frequently in the institution.

Likewise, we must mention the harmful stigma of women with dis-
ability as being asexual*? or hyper-sexual. Such harmful stigmas influence

38 Foster and Sandel, op. cit., 177.
39  Ibid.
40  Elliott, op. cit.,10.

41  Disability Rights International (DRI) and Colectivo Chuhcan, Twice Violated, Abuse and
Denial of Sexual and Reproductive Rights of Women with Psychosocial Disabilities in Mex-
ico (2015), 2-3.

42 Linda A. Thomson, A new report highlights the scandal of the forced sterilisation of
women in Europe, Equal Times, 8 March 2018, https://www.equaltimes.org/a-new-report-
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the access to reproductive healthcare for women with disabilities. The myth
of asexuality leads society to a wrongful conclusion that there is no need
for women with disabilities to have reproductive health services. Usually
summed up in - why should there even be reproductive health care for peo-
ple who will not have intimate contacts? The consequence is a lack of any
options and information for women with disabilities or caretakers. Which
in turn leads them to sterilisation as the only choice. The myth of hyper-
sexuality causes the misconception of a heighten risk of sexual abuse.*? The
fear of possible sexual abuse and pregnancy prompts the caretakers to decide
upon forced sterilisation as a solution. There are multiple examples of insti-
tutions which sterilize girls with disabilities as a precaution based on faulty
misconceptions.

None of the stated justification can truly warrant the forced sterilisa-
tion of disabled women and girls. There are plenty of effective alternative
measures for contraception. The CEDAW Committee declared that the State
should prohibit sterilisation of girls and women with disabilities, without
their fully informed and free consent, except where there is a serious threat to
life or health.** In addition, the principle of free and informed consent must
be upheld even in cases where women lack legal capacity. Many international
norms specifically mention that the decision-making must be left in the hand
of the disabled persons regardless of their disability. None of the aforemen-
tioned justifications can validate the use of involuntary sterilisation.

IV INTERNATIONAL HUMAN RIGHTS
FRAMEWORK DEALING WITH FORCED
STERILISATION

The rights and freedoms of women and girls with disabilities are guar-
anteed in numerous international human rights treaties. However, the inter-
sectionality of gender and disability is most prevalent in the Convention on
the Rights of Persons with Disabilities (CRPD), the UN Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW), and
the Council of Europe Convention on preventing and combating violence
against women and domestic violence, particularly when dealing with SRHR.

highlights-the?lang=en#.YynFVCORp-X. Lucy Watts, a UK-based disability rights activ-
ist states: “We’re seen as asexual; we're seen as not having the ability, the right or the
need to explore that side of our life. We’re seen as people that should be lonely, isolated
and uninvolved”. Linda A. Thompson, A new report highlights the scandal of the forced
sterilisation of women in Europe, https://www.equaltimes.org/a-new-report-highlights-
the?lang=en#.Y4tD4XbMJPY.

43 While a very high risk of the disabled being victims of sexual abuse or exploration exists,
the reason is not hyper-sexuality.

44 CEDAW Committee, Concluding observations of the Committee on the Elimination of
Discrimination Against Women: Australia, CEDAW Forty-sixth session, CEDAW/C/
AUS/CO/7, 2010, para. 43.
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1. Forced sterilisation under
the Convention on the Rights of Persons with Disabilities

The purpose of the CRPD is to “promote, protect and ensure the full and
equal enjoyment of all human rights and fundamental freedoms by all per-
sons with disabilities”> It reflects a change of perspective in the global com-
munity from viewing disability through a medical model to a social model.
The medical model perceives disability as a deficiency or disorder that causes
dependency on others.*6 Disability is seen as a critical personal trait. On the
other hand, the social model perceives disability as a social construct. It em-
phasizes the social meaning imposed upon the individual’s role in society.*”
The Convention promotes this view by recognizing that “disability results
from the interaction between persons with impairments and attitudinal and
environmental barriers that hinders their full and effective participation in
society on an equal basis with others”*® The social model is apparent in the
use of the principle of individual autonomy with the “nothing-about-us-with-
out-us” doctrine. They have become the foundation of the Convention.*’

In light of this, individuals should have the freedom and support to make
their own decisions regarding their reproductive health. Involuntary sterilisa-
tion goes against the ideas of the social model by taking away any input of
the individual involved. It routinely takes away the decision-making capacity
from the subject of the sterilisation and gives it to a third party. When wom-
en with disabilities do make decisions, their will could be coerced or manipu-
lated. The CEDAW Committee urges States Parties to “not permit forms of
coercion, such as non-consensual sterilisation that violate women’s rights to
informed consent and dignity.”>°

Forced sterilisation represents a form of double discrimination for disa-
bled women and girls. The justifications mentioned above present prevail-
ing stereotypes and harmful myths on gender and disability. CRPD recog-
nises “that women and girls with disabilities are subject to multiple forms
of discrimination.”! Intersectional discrimination is essential and must be
taken into consideration in cases of forced sterilisation. As individuals with

45 UN General Assembly, Convention on the Rights of Persons with Disabilities,
A/RES/61/106, 2007, art. 1

46  Office of Developmental Primary Care, Medical and Social Models of Disability, 2018,
https://odpc.ucsf.edu/clinical/patient-centered-care/medical-and-social-models-of-disability.

47  Directorate General for Internal Policies, Policy Department C: Citizens’ Rights And
Constitutional Affairs, Discrimination Generated by the Intersection of Gender and Dis-
ability (Study), 2013, 8.

48 TUN General Assembly, Convention on the Rights of Persons with Disabilities,
A/RES/61/106, 2007, Preamble.

49  Ibid., art. 3 para. 1, art. 4 para. 3.

50 UN Committee on the Elimination of Discrimination Against Women (CEDAW),
CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and
Health), A/54/38/Rev.1, Chap. I, 1999, para. 22.

51 Ibid., art. 6.
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multiple identities are more susceptible to forced interventions. State parties
are obliged to adopt measures that enable the full and equal enjoyment of all
human rights and fundamental freedoms.>? In order to fulfil this aim, such
measures should eliminate any discrimination aimed at disabled girls and
women.>® The main goal being to enable women and girls with disabilities to
exercise their bodily autonomy, free from violence and coercion.

Article 12(1) of CRPD provides that persons with disabilities “have the
right to recognition everywhere as persons before the law.”>* The article rec-
ognizes that persons with disabilities enjoy legal capacity on an equal basis
with others in all spheres of life.”> It sets forth an obligation to guarantee the
legal capacity of individuals with disabilities. The Committee CRPD speci-
tied that a person’s status as disabled or the existence of a disability can’t be
grounds for the denial of legal capacity.>® Disability alone is not enough to
deprive a person of legal capacity. Furthermore, the human rights’ model
requires a shift from the substitute decision-making method to a supported
decision-making method. Article 12(3) puts forward the basis for supported
decision-making.>” The Committee interprets the article to mean that sub-
stitute decision-making model should be changed to supported decision-
making model.>® This shift is seen in a change from regarding people with
disabilities, as “objects of charity” to “subjects of rights” and thus active par-
ticipants in society.” The supported decision-making model makes the will
and choices of the individual with disabilities primary. The presumption is
always in favour of the individual with disabilities who will be affected by
the decision. Different forms of support should be established to enable the
individual to exercise his or her legal capacity to the greatest extent possible,
according to the will of the individual %0

52 Ibid.
53  Ibid., art. 5 para. 2, subpara. 3.

54 UN General Assembly, Convention on the Rights of Persons with Disabilities,
A/RES/61/106, 2007, art. 12 para. 1.

55  Ibid., art. 12, para. 2.

56  UN Committee on the Rights of Persons with Disabilities, General Comment No. 1 — Ar-
ticle 12: Equal recognition before the law, CRPD/C/GC/1, 2014, para. 9.

57 UN General Assembly, Convention on the Rights of Persons with Disabilities, A/
RES/61/106, 2007, art. 12 para. 3.

58 UN Committee on the Rights of Persons with Disabilities, General Comment No. 1 — Ar-
ticle 12: Equal recognition before the law, CRPD/C/GC/1, 2014, para. 26; UN Committee
on the Rights of Persons with Disabilities, Concluding observations on the combined
second and third periodic reports of Spain, CRPD/C/ESP/CQO/2-3, 2019, para. 23.

59  Louise Arbour, Statement by Louise Arbour UN High Commissioner for Human Rights
on the Ad Hoc Committee’s Adoption of the Convention on the Rights of Persons with
Disabilities, 2006, https://www.ohchr.org/en/statements/2009/10/statement-louise-arbour-
un-high-commissioner-human-rights-ad-hoc-committees.

60 UN Committee on the Elimination of Discrimination Against Women (CEDAW),

CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and
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On multiple occasions, forced sterilisation has been condemned as a
grave violation of human rights. The CEDAW Committee and The Commit-
tee on the Rights of the Child have clarified forced sterilisation as a form of
violence against women and girls.%! Likewise, the Committee on the Rights
of People with Disabilities has stated that any kind of involuntary sterilisation
is not only considered a form of violence, exploitation and abuse but cruel,
inhuman or degrading treatment or punishment as well.5? As forced sterilisa-
tion is viewed in international law as a form of violence, necessary measures
must be put forth to prevent it. Article 16 of the CRPD requires States to
adopt “all appropriate legislative, administrative, social, educational and other
measures to protect persons with disabilities from all forms of exploitation,
violence and abuse, including their gender-based aspects”®> Member States
should protect individuals with disabilities by prohibiting forced sterilisation
through legislative measures, allowing the use for limited exceptions. While
as the Committee on the Rights of the Child stated State Parties have to pro-
hibit forced sterilisation on children by law.%4

In addition, CRPD requires States to “provide information, education, as-
sistance and support for persons with disabilities and their families on how to
avoid, recognize and report instances of exploitation, violence and abuse 6>
States should implement programs to educate and inform individuals with
disabilities about sexual and reproductive care, contraceptives and sterilisa-
tion. Lack of information can often lead to a confirmation bias that women
with disabilities are incapable of making decisions.®® Special attention should
be given to training and educating both public and private medical practi-
tioners to provide such support and assistance. As they are the first contact
of the disabled individuals with the health system and need to be aware of
intersectional issues facing them.

However, multiple problems plague the implementation of this article on
forced sterilisation. Firstly, there is still a serious lack of data regarding the
number of conducted forced sterilisation. Secondly, the sexual and reproduc-

61 Ibid.; UN Committee on the Rights of the Child (CRC), General comment No. 13: The
right of the child to freedom from all forms of violence, CRC/C/GC/13, 2011, para. 23,
para. 41, subpara. d).

62 UN Committee on the Rights of Persons with Disabilities, General Comment No. 3
(2016) on Women and Girls with Disabilities, CRPD/C/GC/3 25, 2016, para. 32.

63 UN General Assembly, Convention on the Rights of Persons with Disabilities,
A/RES/61/106, 2007, art. 16.

64 UN Committee on the Rights of the Child (CRC), General comment No. 9 (2006): The
rights of children with disabilities, CRC/C/GC/9, 2007, para. 60: “The Committee is
deeply concerned about the prevailing practice of forced sterilisation of children with
disabilities, particularly girls with disabilities. This practice, which still exists, seriously
violates the right of the child to her or his physical integrity and results in adverse life-
long physical and mental health effects. Therefore, the Committee urges States parties to
prohibit by law the forced sterilisation of children on grounds of disability”

65 UN General Assembly, Convention on the Rights of Persons with Disabilities,
A/RES/61/106, 2007, art. 16 para. 2.

66  Oana Georgiana Girlescu, Sexuality and disability: an assessment of practices under the.
Convention for the Rights of People with Disabilities (2012), 38.
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tive health services are inadequate for the needs of disabled women and girls.
Any policy that should regulate or prohibit forced sterilisation needs to deal
with the systemic lack of sexual and reproductive care for women with dis-
abilities. In situations where those services exist, the quality is not adequate
for disabled women and girls. States are obligated to ensure access to quality
health-care services which are adapted to the needs of disabled women/girls.

Article 23(1)(c) of CRPD requires States to “take effective and appro-
priate measures to eliminate discrimination against persons with disabilities
in all matters relating to marriage, family, parenthood and relationships, on
an equal basis with others, so as to ensure that persons with disabilities, in-
cluding children, retain their fertility on an equal basis with others”®” The
right to “retain their fertility on an equal basis with others” in connection
with article 12 CRPD encompasses decisions women with disabilities make
regarding their own fertility and health. Disabled women and girls have a
right to family and private life. They have the freedom to be in a relationship
and found a family. They have the right to decide about their own sexual and
reproductive health care, including contraceptive use and family planning.®
Any involuntary practices related to fertility, such as forced sterilisation, vio-
lates article 23 and must be prohibited.®® This article applies equally to all,
including individuals with intellectual disabilities.

Article 25 of CRPD states that “free and informed consent should be the
basis for providing health care to people with disabilities.””? This is in line
with the internationally recognized medical standards regarding medical pro-
cedures.”! Free and informed consent must be a prerequisite to any medical
procedure.”> The UN Special Rapporteur on the right to health clarifies that
“While consent for simple procedures may sometimes be implied by a pa-
tient, more complex, invasive treatments require explicit consent.”’3 Sterilisa-
tion is a highly invasive procedure and in most cases irreversible. Thus, the

67 UN General Assembly, Convention on the Rights of Persons with Disabilities,
A/RES/61/106, 2007, art. 23 para. 1, subpara. c).
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The Human Rights Indicators on the Convention on the Rights of Persons with Disabilities
(CRPD), Office of the United Nations High Commissioner for Human Rights, 2—-3.
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such as the Holy See were against it. This fact bring a clearer view of the intention of the
parties involved. More about the negotiations for CRPD in: Marta Schaaf, “Negotiating
Sexuality in the Convention on the Rights of Persons with Disabilities”, SUR International
Journal on Human Rights, Vol. 8. No. 14/2011, 113-131.

70  UN General Assembly, Convention on the Rights of Persons with Disabilities,
A/RES/61/106, 2007, art. 25.

71  World Health Organization, Amsterdam Declaration on Patients’ Rights, ICP/HLE 121,
1994, para. 3.

72 Ibid., paras. 2.2; 3.1.
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dard of physical and mental health, Report on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health, A/64/272, 2009, para. 13.
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explicit informed consent of the individual is paramount for performing it.
What’s more, the poor state of sexual and reproductive services worldwide
requires an even stricter approach when dealing with the issue of consent.
Particularly, in regards to girls or women with disabilities under guardian-
ship, as their will is frequently ignored. The requirements for consent must
be carefully followed through, regardless of the current medical situation of
the individual. CEDAW Committee even states that there must be a period
of minimum seven days given to the patient to express her decision on steri-
lisation.”

Additionally, Special Rapporteur on the Right to Health has expressed
that “guaranteeing informed consent is a fundamental feature of respecting
an individual’s autonomy, self-determination and human dignity in an appro-
priate continuum of voluntary health care services”””° Hence, informed con-
sent may be regarded as an expression of personhood. Any denial of consent
is seen as dehumanizing and objectifying disabled girls and women. This has
led to various degrees of suffering for the individual.

2. Forced sterilisation under the Convention on the Elimination
of All Forms of Discrimination Against Women

CEDAW obligates Member States to “respect, protect, promote and fulfil
the right to non-discrimination for women and to ensure the achievement
of equality between men and women.”’® CEDAW requires States parties to
adopt “additional, special measures for women subjected to multiple forms
of discrimination, including women and girls with disabilities””” As some
of the arguments for justifying forced sterilisation are based on stereotypes,
thus concrete state action is needed for their elimination. The Convention
specifies that States Parties need to “modify any social and cultural practices
that are based on suppositions about the superiority of either of the sexes or
on stereotyped roles of men and women.””® States must combat the prevail-
ing stereotypes of women in healthcare such as them being irrational, weak
and indecisive.”® If not, the existing stereotypes will result in negative conse-
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tions in relation to reports of the Czech Republic, CEDAW/C/CZE/CO/5, 2010, para. 35.
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quences for women. As in LV. v. Bolivia, where the involuntary sterilisation
was based on the physician stereotypical rationale of women as indecisive
and in need of protection.80

Article 16(1)(e) of CEDAW guarantees women equal rights in decid-
ing “freely and responsibly on the number and spacing of their children and
to have access to the information, education and means to enable them to
exercise these rights” This article represents one of the core ideas of repro-
ductive rights.3! Women should be enabled to make their own decisions and
“not be limited by spouse, parent, partner, or government.”8? States Parties
should prevent coercion in regard to fertility and enable the women and girls
with disabilities to choose for themselves. To fully enjoy this right, the States
should provide women with disabilities with adequate support systems for
pregnancy, maternity and childcare.

Article 10 of CEDAW indicates that womens’s right to education includes
“access to specific educational information to help to ensure the health and well-
being of families, including information and advice on family planning” The ar-
ticle specifies an important aspect of the consent for forced sterilisation. Consent
for any medical intervention, particularly invasive ones, must be informed. Gen-
eral Recommendation No.21 of the CEDAW Committee indicates that “in order
to make an informed decision about safe and reliable contraceptive measures,
women must have information about contraceptive measures and their use, and
guaranteed access to sex education and family planning services”8®> This stance
was confirmed in AS v Hungary, citing the right of an individual to “specific in-
formation on sterilisation and alternative procedures for family planning in order
to guard against such an intervention being carried out without her having made
a fully informed choice”®* Sterilisation is just one of many contraception options,
and it’s not justified to push it forward as the only solution based primarily on the
women/girls’ disability. Furthermore, they should be informed about their repro-
ductive rights and additional support services. In the aforementioned case, the
Committee stated that the State failed to provide appropriate information and
advice on family planning leading to the violation of the individual’s right.3> This
attests to the particular significance that the right to information on reproductive

80 Case No. 12.655, 1.V, v Bolivia, IACtHR judgment of 30 November 2016, 236.

81 ICPD, Programme of Action of the International Conference on Population and Develop-
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and to have the information and means to do so, and the right to attain the highest stan-
dard of sexual and reproductive health”.
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health has for reproductive care. The article should be read with art. 25 of CRPD
in mind.

Article 12(1) guarantees the right to health, stating that States Parties
shall adopt “all appropriate measures to eliminate discrimination against
women in the field of health care in order to ensure, on a basis of equality
of men and women, access to health care services, including those related
to family planning” Concerning disabled women in particular, the CEDAW
Committee has called on States to ensure that health services are accessible
and sensitive to their needs, while respecting their human rights.3¢ The States
must provide “adequate services”, which for sterilisation includes the require-
ment for a full informed consent.3” The right to be free from nonconsensual
medical treatment has been recognized by the Committee on Economic, So-
cial and Cultural Rights (CESCR) as one of the freedoms incorporated in the
right to the highest attainable standard of health.58

In ASv Hungary89, the Committee has found that the forced sterilisation
of a woman without her informed consent during an emergency procedure
is a violation of her rights to access information (article 10), health (article
12) and to decide the number and spacing of her children (article 16) under
CRPD. Confirming the stance that the specific articles are indispensable for
the protection of reproductive right of women, specifically in the context of
forced sterilisation.

3. Prohibiting forced sterilisation under the Istanbul Convention

Council of Europe Convention on preventing and combating violence
against women and domestic violence (Istanbul Convention) protects women
against all forms of violence and prevents, prosecutes and eliminates vio-
lence against women.”® The Convention is particularly important because
it prohibits forced sterilisation directly through article 39 (2)(b). The article
obliges State to adopt necessary legislative or other measures to criminalise
preforming any surgery that can terminate a woman’s reproductive capacity
without her prior and informed consent or understanding of the procedure.’!
Member States are obliged to prohibit forced sterilisation by making it a pun-
ishable criminal offence. It is not enough to just eliminate sterilisation from

86 UN Committee on the Elimination of Discrimination Against Women (CEDAW),
CEDAW General Recommendation No. 24: Article 12 of the Convention (Women and
Health), A/54/38/Rev.1, Chap. I, 1999, para. 22. 6.
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tion, CEDAW/C/36/D/4/2004, 2006, paras. 11.2 - 11.4.
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existing legal norms. This form of sterilisation must be expressly stated as
prohibited. Nonetheless, a small number of countries have a prohibition of
forced sterilisation in their criminal law.”? For the prohibition to be effective,
victims must have equal recognition before the law and access to justice.”
The right of access to court must be especially guarantied, as it’s frequently
being abused. They must be guaranteed effective remedies and compensation
scheme must be made for victims.

4. Is the existing international framework suitable
for the prohibition of forced sterilisation?

The idea exists for a comprehensive international framework system
regulating forced sterilisation of women with disabilities. The fundamentals
have been set for broader regulation of reproductive rights of women with
disabilities. The importance of the issue has been stated in multiple human
rights bodies’ recommendations. However, the treaty bodies’ enforcement
mechanisms are ineffective. The Conventions™ analysis before us rely on rec-
ommendations and observations to influence the States into implementing
changes. It’s not true that such tools are without any power but they require
the active role of the State. For example, Spain has changed its legislation af-
ter CRPD Committee’s observations reports and GREVIO’s evaluation report
from 2020.°% On the other hand, political will is still missing in numerous
states to expressly prohibit forced sterilisation and shift its framework to a
supported decision-making model. Australia has been urged multiple times
by international treaty bodies to change their laws regarding forced sterilisa-
tion.”> Nothing has been done.”® As Graeme Innes, Disability Discrimination
Commissioner, has stated that treaty bodies’ instruments are soft law and un-
enforceable.”” The prevailing image seems to be that of voluntary recommen-
dations rather than obligations for the State.
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On the other hand, there is no international case law that deals with
forced sterilisation of women with disabilities specifically. There was one at-
tempt in the case Gauer and others v. France®® before the European Court
of Human Rights, but the case was declared inadmissible. The lack of cases
could be because of the lack of data on forced sterilisation, institutional or
caretakers’ isolation of the disabled individual and the difficulty of access-
ing legal remedies.®® Thus, we should look into case law dealing with forced
sterilisation of women. Here we might find some patterns that apply to all
cases of forced sterilisation.

In the V.C. v. Slovakia, 1% I.G., M.K. and R.H. v Slovakia'®! and N.B. v.
Slovakia'®?, young Roma women were sterilized during childbirth without
their voluntary consent. They were not fully informed about the nature of
the procedure, its consequences or any other alternatives. In all the cases, the
European Court of Human Rights found a violation of article 3 prohibition
of torture or to inhuman or degrading treatment or punishment and article 8
the right to a respect for private and family life.!9% Both of these articles are
relevant for forced sterilisation of women and girls with disabilities.

Ill-treatment under article 3 requires a minimum level of severity. This
criteria is relative and depends on the specific circumstances of the case.!%
Forced sterilisation violates the physical integrity of women and leaves them
mentally scarred.!% It’s a highly intrusive procedure, described by the Court
as a “major interference with a person’s reproductive health status”1% In the
cases discussed, the main focus was on the mental anguish and suffering of
the applicants which had reached the required level for article 3.1 In L.G,,
M.K. and R.H. v Slovakia, the Court highlighted the degrading nature of in-
voluntary sterilisation.!%® Describing it as debasing and humiliating for the
applicants.!% The Court has taken in account the social consequences those
applicants have suffered through their devaluation as women.!1?
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The Government has claimed medical necessity for the sterilisation. In
previous case law, the Court had specified that a “measure which is of thera-
peutic necessity from the point of view of established principles of medicine
cannot in principle be regarded as inhuman and degrading”!!'However, in
these cases the Court indicated that such a procedure is “incompatible with
the requirement of respect for human freedom and dignity’!!2 Declaring that
there was no imminent risk of irreparable damage to the applicant’s life or
health and that her consent must be a prerequisite to the procedure even if it
was “necessary”.!1? Finally, the Court has found a breach of article 3, citing
that the medical staff “displayed gross disregard for her right to autonomy
and choice as a patient” which in turn has aroused the “feelings of fear, an-
guish and inferiority and to entail lasting suffering” in the applicant.!

The term “private life” in art.8 was broadly defined in the case law of
the European Court of Human Rights. While it does include physical and
psychological integrity of a person, it also includes the right to decide on hav-
ing or not having children.!!> In Y.E v Turkey, the Court has stated that a
person’s body is the most intimate aspect of one’s private life.!1¢ Forced steri-
lisation affects individual’s reproductive health and has consequences on the
private and family life of the individual. In Jehovah’s Witnesses of Moscow and
others v. Russia, the Court stated that “the imposition of medical treatment
without the consent of a mentally competent adult patient would interfere
with his or her right to physical integrity and impinge on the rights protected
under Article 8 of the Convention.”!!7 Article 8 gives States a margin of ap-
preciation and for an interference to be lawful it must be done according to
the law, with a legitimate aim and to be necessary in democratic society.!!8
The only way it can be justified is if sterilisation was direly needed to save
the life of the individual. However, the Court has stated that sterilisation is
not a life-saving operation as the danger in case of future pregnancy may be
mitigated by alternative means.!'® Thus this argument fell apart. The Court
found a violation of article 8.

Two things are left out of these cases that would be important for dis-
abled women and girls in similar situations. Firstly, women and girls with
disabilities frequently face systemic discrimination in the health sector. One
of the results of this discrimination is forced sterilisation. However, the case
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law on forced sterilisation doesn’t often consider the existence of systemic
discrimination towards women. In L.M. and Others v. Government of Na-
mibia'?0, the Court dismissed the claims of systemic discrimination towards
HIV positive women. In the aforementioned cases of the European Court of
Human Rights, the decision to not even analyze the possibility of discrimina-
tion is particularly strange. Considering that systemic discrimination against
Roma is an acknowledged as a widespread problem in Europe.!?! The Court
even mentions that Roma women are particularly vulnerable to such abus-
es.1?2 Forced sterilisation is an inherent discriminatory practice. It’s not ap-
plied equality to all but historically targets marginalized groups in society.
This is a missed opportunity to analyze a social problem facing those women
and bring forth a systemic reform.

Secondly, in the cases regrading young Roma women, consent was co-
erced but what we see often in disability cases is that consent is rarely even
sought after. This is clearly a big difference and indicates the problem of legal
capacity and the freedom to make informed decisions of people with dis-
abilities. It's particularly relevant for individuals with mental disabilities who
often have guardians. Some Court’s views could be found in Shtukaturov v.
Russia.'?®> The Court in this case has confirmed his previous stance that the
person whose autonomy is being restricted “must be allowed to be heard ei-
ther in person or, where necessary, through some form of representation.”124
The person’s will must be taken into account when limiting his or her fun-
damental right.!?> Hence, restricting an individual’s reproductive capacity
should only happen with the individual’s explicit informed consent regardless
of his or her disability. A further analysis of third-party consent in cases re-
garding a disabled person without capacity is required.

In spite of all stated, the Court still needs to reconsider consent issues in
the specific case of forced sterilisation of women and girls with disabilities.
The international standards governing requirements for informed consent
of invasive medical procedures are strictly defined. The core idea is that the
disabled individual’s will is above all others. Exceptions must be interpreted
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narrowly. In addition, the Court must consider the effects of gender discrimi-
nation combined with disability stereotypes in the reproductive health sector.
As well as, taking into account the possibility of the forced sterilisation being
systemic discrimination towards women and girls with disabilities. Archaic
eugenic understandings are not completely removed from all legal systems.
As such, some cases will require systemic reforms to national law.

Nonetheless, the lack of comprehensive case law on forced sterilisation of
women and girls with disabilities does present a large gap in understanding
of the efficiency of international law on its protection.

V THE PROBLEM OF LEGAL (IN)CAPACITY AND
THE SUBSTITUTE DECISION-MAKING MODEL

Legal capacity is necessary for ensuring that all people are able to par-
ticipate equally in society.!?® Legal capacity is needed in accessing all funda-
mental rights and freedoms. Particularly, legal capability is significant when
making life-changing decisions in areas such as work, education or health.
Historically, numerous marginalized groups have been denied legal capacity
including women. Today individuals with disabilities still remain a group that
is most commonly denied legal capacity. Women with disabilities are more
often, compared to men with disabilities or women in general, denied the
right to legal capacity.!?’

In numerous cases where women with disabilities have been legally in-
capacitated, it results in a loss of autonomy in the public and private spheres.
They are put under substitute decision-making regimes, such as conservator-
ship, and lose their ability to actively participate in society. Additionally, most
health laws allow third party consent for forced treatment.!?8 Even without
an official substitute decision-making regime, the legal system can indirectly
support it by rejecting the will and preferences of the woman/girl involved
in favour of a “best interests” standard. The main purpose of these regimes
should be to offer protection and help to women but in practice they fre-
quently end up facilitating abuse from guardians and third parties.'?® No-
tably forced sterilisation falls under such abuse. Consent from the caretaker
may result in medical interventions and/or hospitalization being deemed as
“voluntary”, despite the clear absence of consent from the individual with
disabilities.!3% Even when the individual has explicitly decided against such
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interventions, the caretaker’s decision is still considered legal. In some coun-
tries, guardians or other legal representatives cannot make health care deci-
sions for individuals with disabilities. However, involuntary interventions are
still possible in most States if a doctor considers them a medical necessity and
a court confirms this decision.

Sterilisation, like any medical procedure, requires the individual going
through it to give consent. Only through legal capacity is it possible to express
a legally valid decision such as consent for a medical procedure. Free and in-
formed consent should be a prerequisite to any medical intervention.!3! Ster-
ilisation as a highly invasive medical procedure should require an express,
free and informed consent from the individual. Frequently, the consent of
the disabled women and girls involved is not used as a basis for sterilisation.
The arguments and justifications for such procedures follow the patterns of
rationale already mentioned in past sections. A common thread that con-
nects them all could be found in the principle of “best interests” However,
justifications based on their “best interests” frequently have nothing to do
with the rights of women and girls with disabilities and more to do with eco-
nomic and social factors. These factors are for example minimizing caregiv-
ers burden, the absence of adequate measures to ensure the safety of women/
girls with disabilities against the sexual abuse and the inadequacy and lack of
appropriate services to support women with disabilities with pregnancy and
parenthood.!?? The Australian Senate Community Affairs References Com-
mittee has described the best interest test as “malleable concept that can fail
to address the needs and human rights of persons with disabilities”!3

Furthermore, legal capacity is often decided only on the mental capacity
of an individual. CRPD General Comment has stated that mental capacity and
legal capacity are different and distinct but often conflated concepts.!3* Thus,
such comparisons should be made with caution. Taking only mental capacity
in consideration results in a perception that the individual is incompetent to
receive and process information thus not able to make decisions. The percep-
tion is spread to the individual’s competence in all spheres of life. The conse-
quence of the initial judgment is seen through the individual’s total exclusion
from the procedure. There is no room to investigate the actual wishes of the
disabled women and girls that will go through forced sterilisation. In judicial
proceedings, the disabled individual doesn’t appear before the court. Other
circumstances about the individual, except their mental capacity, don't seem
to matter for the final decision. Priority is given to the third parties’ decision.

131 World Health Organization, Amsterdam Declaration on Patients’ Rights, ICP/HLE 121,
1994, 11.

132 Human Rights Watch, Sterilisation of Women and Girls with Disabilities, A Briefing Paper,
2011, https://www.hrw.org/news/2011/11/10/sterilisation-women-and-girls-disabilities.

133 Senate Community Affairs References Committee, Parliament of Australia, Involuntary
or Coerced Sterilisation of People with Disabilities in Australia, First Report, 2013, para. 5,
subpara. 93.

134 UN Committee on the Rights of Persons with Disabilities, General Comment No. 1 — Ar-
ticle 12: Equal recognition before the law, CRPD/C/GC/1, 2014, para. 13.
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This approach is part of the substitute decision-making model. The
Committee on the Rights of Persons with Disabilities has recognized that
“restricting or removing legal capacity can actually facilitate forced interven-
tions, such as sterilisation, abortion or contraception.”135 For that end, the ex-
isting model perpetuates violations of human rights and needs to be changed.
Flynn and Arstein-Kerslake have stated that “irrespective of decision-making
ability, every person has an inherent right to legal capacity and equal recogni-
tion before the law.’13¢ This statement is echoed in international law.

In article 12(3) of CRPD, a new model was brought forth, the supported
decision-making model. The article states that “parties shall take appropriate
measures to provide access by persons with disabilities to the support they
may require in exercising their legal capacity”’!3” The core idea being that
with the right support disabled individuals will be able to express their will
and preference. Support can be given in different forms, from representation
to instituting easy-to-read formats for information. For instance, Sweden has
instituted a legal mentorship model in which a mentor is appointed through
court proceedings with the consent of the individual involved.!?8 This system
doesn’t result in the loss of legal capacity and the individuals may terminate
the mentorship at any moment.

The core principles of CRPD, respect for inherent dignity, individual
autonomy and the full and effective participation and inclusion in society,
necessitates the use of a supported decision-making model.!** Some prob-
lems have slowed down the implementation process. Reservations put upon
the article 12, suggest that states are not ready for a complete change.!4? The

135 UN Committee on the Rights of Persons with Disabilities (CRPD), General comment No.
3, Article 6: Women and girls with disabilities, 2 September 2016, CRPD/C/GC/3, 2016,
para. 44.

136 Eilionoir Flynn and Anna Arstein-Kerslake, ‘Legislating personhood: Realising the right
to support in exercising legal capacity, International Journal of Law in Context, Vol. 10,
No. 1/2014, 83.

137 UN General Assembly, Convention on the Rights of Persons with Disabilities, A/
RES/61/106, 2007, art 12(3).

138 Therése Fridstrom Montoya, Supported Decision-Making in Swedish Law - Is the »Good
Man« a Good or Bad Guy in Light of the CRPD?, 2019, https://psychiatrie-verlag.de/wp-
content/uploads/2019/01/919-Fridstrom-Montoya-English-version.pdf .

139 UN General Assembly, Convention on the Rights of Persons with Disabilities,
A/RES/61/106, 2007, art. 3, para. 1, subpara. 3.

140 UN Treaty Collection, 15. Convention on the Rights of Persons with Disabilities, https://
treaties.un.org/pages/ViewDetails.aspxchapter=4eé-clang=_eneé~mtdsg_no=IV-15¢src=IND.
For example: Canada declares its understanding that Article 12 permits supported and
substitute decision-making arrangements in appropriate circumstances and in accor-
dance with the law; The Arab Republic of Egypt declares that its interpretation of article
12, with regard to the concept of legal capacity dealt with in paragraph 2 of the said
article, is that persons with disabilities enjoy the capacity to acquire rights and assume
legal responsibility but not the capacity to perform, under Egyptian law; The Republic of
Estonia interprets article 12 of the Convention as it does not forbid to restrict a person’s
active legal capacity, when such need arises from the person’s ability to understand and
direct his or her actions, etc.
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States usually interpret the article as allowing the use of both decision-mak-
ing models. This erodes the effectiveness of the article and goes against the
nature of the Convention. The practical application is lagging behind the in-
ternational law norms. The framework for the implementation of the sup-
posed decision-making model is deficient. Implementing the model for all
types of disabilities is a complex operation requiring complex strategies, so-
lutions, training programs as well as financial means. There is a high risk of
coercion or manipulation that might happen in this model. In some situa-
tions, consent is impossible to be determined. For example, asserting the true
will of non-responsive individuals. It might lead back to a substitute decision-
making model.'*! Then, we should examine the consent of the individuals
who attempted serious self-harm. Should their choices be considered, even if
they might harm them?!42

No decision-making process is untouched by others™ influence but the
supported decision-making model is closer to the individual’s will. The risks
form abuse should be lowered by implementing adequate safeguards detailed
under article 12(4). Nevertheless, regardless of the model some general prin-
ciples should always followed. Those are the use of less intrusive alternatives
to legal guardianship, the idea of maximum preservations of a person’s legal
capacity, necessity of a proportionality analysis to determine whether meas-
ures are necessary and correspond to the needs, the need for respect for the
wishes of the individual concerned and the need to limit the duration of any
restrictive measure.!4?> One thing is for certain, at least in regards to medical
procedures, the will of the individual must be followed.

VI CONCLUSION

Sterilisation is a valid medical solution for fertility control. However,
without the consent of the individual involved, it becomes a form of violence.
Historically, forced sterilisation has been seen as a common medical pro-
cedure for decades. It disproportionately targeted marginalized groups, the
disabled being primary targets. In modern times, it should have been phased
out but it is still being practiced all over the world. Disabled women and girls
are disproportionally affected by forced sterilisation.

The arguments for forced sterilisation mentioned in previous sections
are based on stereotypes and stigmas. Due to deeply rooted fears and mis-
conceptions about disability, women are being perceived as incapable and ir-
rational. Gender social roles give greater scrutiny to womenss ability to make
decisions and take care of herself and others. Resulting in preemptive deci-

141 Flynn and Arstein-Kerslake, op. cit., 98.
142 Ibid.
143 Committee of Ministers of the Council of Europe, Recommendation R(99)4 adopted by

the Committee of Ministers of the Council of Europe concerning the protection of the
human rights and dignity of persons with mental disorder, 1999.
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sions on their reproductive health, sexuality and motherhood. Such justifica-
tions are discriminatory and can’t legitimize the use of forced sterilisation.
The only exception that would justify its use is a serious or life-threatening
health condition. Thus, free and informed consent must be a prerequisite for
the use of sterilisation.

International law has turned towards a human rights approach for indi-
viduals with disabilities. Norms from CRPD, CEDAW and the Istanbul con-
vention are significantly important for the development of an international
framework prohibiting the use of forced sterilisation. Article 12 of CRPD es-
tablishes a new decision-making model. CEDAW deals with the elimination
of stereotypes, guaranties SRHR and deals with the right to bodily autonomy
and family planning. Istanbul convention defines forced sterilisation as an act
of violence. It obligates states to criminalize forced sterilisation. The limita-
tion as always remains the weak enforcement mechanism, the complexity of
organizing an efficient framework for all disabilities and the financial costs.

The successful termination of forced sterilisation in practice requires
states to implement a few significant measures. Firstly, the flaws in the sexual
and reproductive health care must be addressed. The lack of adequate ser-
vices, access to information, education as well as the bad quality of the repro-
ductive health care significantly influence the decision of disabled women,
caretakers, medical professionals for sterilisation. Sterilisation as an invasive
operation shouldn’t be the only option for contraception and menstruation
management. It should not be accepted as a common operation without
consequences. Thus, there needs to be a sexual and reproductive health care
tailored to the needs of disabled women and girls. Secondly, States should
prohibit or restrict the use of forced sterilisation. This recommendation is in
line with the article 39 from the Istanbul Convention on the criminalizing
of forced sterilisation. Thus, closing the routes to possible abuse from third
party’s decision on sterilisation. Thirdly, there needs to be a shift towards a
supported decision— making model. This will guarantee that disabled women
will be part of the decision-making process regarding their bodily autonomy.
Particularly, concerning medical interventions such as forced abortion or
sterilisation. The principle of free and informed consent must be upheld.

As seen from the given recommendations, the road to prohibition of
forced sterilisation is long and full of obstacles. It requires long-term planning
and systemic changes. However, as Sanger stated:” No woman can call herself
free who does not own and control her body. No woman can call herself free
until she can choose consciously whether she will or will not be a mother”144
For women and girls with disabilities to be truly free they must have bodily

autonomy. To this end, forced sterilisation must be a thing of the past.

144 Margaret Sanger, “Birth Control — A Parent’s Problem or Woman’s?”, https://www.bartle-
by.com/1013/8.html.
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MEDUNARODNOPRAVNI OKVIR ZA ZABRANU
PRINUDNE STERILIZACIJE ZENA I DEVOJCICA SA
INVALIDITETOM

Apstrakt

Ovaj rad ima za cilj da ispita postoje¢i medunarodnopravni okvir za za-
branu prinudne sterilizacije Zena i devojcica sa invaliditetom. Prinudna ste-
rilizacija ima duboko ukorenjenu istoriju kao sredstvo sistematske diskrimi-
nacije marginalizovanih grupa. Vremenom je prinudna sterilizacija uklonjena
iz nacionalnih pravnih sistema. Medutim, za Zene i devoj¢ice sa invaliditetom
$irom sveta jo$ uvek se prinudna sterilizacija smatra uobic¢ajenim reSenjem
za reproduktivno zdravlje, kontrolisanje menstruacije i zastitu od seksualnog
napada. Stoga je neophodno istraziti razloge zasto se ovakva invazivna proce-
dura jo$ uvek primenjuje. U radu ¢e biti prikazani glavni problemi koji omo-
gucavaju postojanje i odrzavanje prinudne sterilizacije. Istrazi¢e se neuspeh
medunarodnog prava ljudskih prava u eliminisanju prinudne sterilizacije.
Rad ¢e ponuditi i neke uvide i preporuke o tome $ta moze biti u¢injeno na
putu ka efikasnoj zabrani upotrebe prinudne sterilizacije.

Klju¢ne reci: Prinudna sterilizacija; Zene i devojcice sa invaliditetom; Pravna
sposobnost; Diskriminacija; Reproduktivna prava.
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WOMEN AND GIRLS WITH DISABILITIES
AND THE INSTITUTION OF OMBUDSMAN:
A TRAFFIC WARDEN AT CRENSHAW’S
INTERSECTION

Abstract

Intersectional discrimination, as still young, and the prevailing theoretical
concept does not cease to challenge the classical notion of discrimination, and
the anti-discrimination legislation and case law based on it. Therefore, the is-
sue related to the conceptual delimitation of different forms of discrimination
that occurs on two or more grounds will be considered first. For this purpose,
using Maconen’s classification, by intersectional discrimination we mean its
notion in a narrower sense. Also, the problem of choosing comparators will be
considered, through the evaluation of different models present in comparative
judicial and constitutional court practice, since this problem has its direct im-
pact on how differently organized ombudsmen can respond to the challenge of
intersectional discrimination. The role of the ombudsman in the fight against
intersectional discrimination against women with disabilities is proving to be
very important, especially given the advantage that comes with the flexibility
and wide range of activities of this institution. Therefore, the paper consid-
ers various organizational alternatives when it comes to the response of the
ombudsman institution to this problem. The basic hypothesis is that a single,
integrated institution that covers all prescribed grounds of discrimination is
more suitable for multi-layered challenges that intersectional discrimination
bring. This conclusion was reached after considering the problem of determin-
ing the comparator, but also after comparative legal analysis of the solutions
contained in Sweden and Croatia. Finally, the paper will present the Serbian
legislative framework and cases from the practice of the Commissioner for the
Protection of Equality, as an (umbrella) single purpose ombudsman in the
field of discrimination.

Key words: Intersectional discrimination; Women, Persons with disabilities;
Ombudsman; Single purpose ombudsman.
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»1 can never experience gender discrimination other
than as a person with a disability; I can never experi-
ence disability discrimination other than as a woman. I
cannot disaggregate myself nor can anyone who might
be discrimating against me. I do not fit into discrete
boxes of grounds of discrimination. Even when only one
ground of discrimination seems to be relevant, it affects
me as a whole person.

Dianne Pothier, ,,Connecting Grounds of
Discrimination to Real Peoples’ Real Experiences®

I INTRODUCTION

The notion of intersectional discrimination was introduced into scien-
tific, particularly legal discourse through the efforts of feminist-oriented au-
thors, primarily Kimberle Crenshaw. Encouraged by the unenviable position
of black women in the United States, she vividly compared this phenomenon
to a car accident at an intersection. Namely, just as a traffic accident can be
much more severe if cars come from several, or even all directions at one
intersection, so the consequences of discrimination against black women can
be drastically more serious if they occur due to intersectional, i.e., discrimi-
nation on several grounds.! The concept of intersectional discrimination con-
tinues to cause considerable misunderstandings and difficulties in practice.
Some of the reasons may lie in the fact that this is a newer and still predomi-
nantly theoretical concept, but also in the insistence on a qualitatively differ-
ent experience that it implies. This makes it especially difficult to distinguish
between intersectional, not only from conventional - uniaxial understand-
ings of discrimination, but also from other forms of discrimination on sev-
eral grounds. However, intersectional discrimination, which occurs on two
or more grounds, but in such a way that these grounds act not successively,
but at the same time inseparably, respects the fact of multi-layered identi-
ties, which, since they cannot be separated, thus form a single and indivisible
whole of one person’s experience.? Also, it would be wrong to assume that the
experience of intersectional discrimination is as young as the notion of it in
legal science. On the contrary - the long historical experience of blacks, but
also women with disabilities,> members of national minorities, etc. in bearing

1 Dagmar Scheik, ‘Executive Summary’ in Susanne Burri and Dagmar Scheik (eds.), Mul-
tiple discrimination in EU law opportunities for legal responses to intersectional gender dis-
crimination? (2009), 4.

2 Mirjana Dokmanovi¢, ‘Videstruka i intersekcionalna diskriminacija: koncept, definicije
i uvodenje u zakonodavstvo, Pravni zivot, Vol. LXVI, No. 10/2017, 225; Shreya Atrey,
Intersectional discrimination (2019), 46.

3 One of the most illustrative historical examples of intersectional discrimination is the
case of forced sterilization or abortion to which women with disabilities and/or members
of certain ethnic groups have been subjected. (Scheik, op. cit., 4.). The practice of forced
sterilization of Roma women has been taken on particularly systemic proportions in
Czechoslovakia, to the extent that the Czech ombudsman, who played an important and
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the disproportionately large burden of discrimination proved as crucial in the
theoretical shaping of intersectional discrimination.*

Regarding women with disabilities as frequent victims of intersectional
discrimination, it is pointed out that they have been invisible in the public
sphere for too long due to the refusal to recognize their experience of dis-
crimination a status different from that experienced by men with disabili-
ties or women without disabilities.> Although intersectionality as a concept
was partially recognized by acts such as the Durban Declaration, a significant
normative shift on this issue in the international legal field was made with the
adoption of the Convention on the Rights of Persons with Disabilities, whose
art. 6 directly refers to women with disabilities and recognizes the exposure of
women and girls to multiple discrimination. However, certain problems relat-
ed to the response to the challenge of intersectional discrimination have been
remained. Therefore, in addition to the reactive approach based on resolving
complaints, the importance of the preventive approach through proactive du-
ties and measures that can be used to address the problem of intersectional
inequalities has been increasingly emphasized.°When it comes to the reactive
measures, for the problem of intersectional discrimination, theory strongly
suggests the establishment of a single anti-discrimination body, instead of
several that are responsible for protection against uniaxial, i.e. discrimination
based on one ground only.”

active role before relevant international forums, found in 1991 that the practice was mo-
tivated by eugenics. This infamous historical case is at the same time an example of the
positive role of the ombudsman institution in disclosing cases of intersectional discrimi-
nation and mitigating its consequences (See Gwendolyn Albert and Marek Szilvasi, ‘In-
tersectional Discrimination of Romani Women Forcibly Sterilized in the Former Czecho-
slovakia and Czech Republic, Health and Human Rights Journal, Vol. 19, No. 2/2017,
28). Also, due to long-standing historical circumstances, black women with disabilities in
South Africa are marked, due to triple-based marginalization, as the most marginalized
group in society, with empirically confirmed negative effects in education, employment
and access to social protection. Jacqueline Moodley and Lauren Graham, ‘The impor-
tance of intersectionality in disability and gender studies, Empowering women for gender
equity-Disability ¢ Gender, Vol. 29, No. 2/2015, 25-26.

4 Sarah Hannett, ‘Equality at the Intersections: The Legislative and Judicial Failure to Tack-
le Multiple Discrimination, Oxford Journal of Legal Studies, Vol. 23, No. 1/2003, 81.

5 Kosana Beker, Visesruka diskriminacija Zena u Srbiji i odabranim drzavama (2019), 508.
The practical repercussions of this view were reflected in the absence of significant inte-
gration of women with disabilities, both in organizations dealing with the promotion of
the rights of persons with disabilities and in the movement dealing with women’s rights.
The representative of persons with disabilities in Finland, in laconic and at the same time
devastating manner, as the cause of such practices cited the fact that organizations deal-
ing with women’s rights in Finland simply did not consider women with disabilities to be
women. Compare with Tony Emmet and Erna Alant, ‘Women and disability: exploring
the interface of multiple disadvantage, Development Southern Africa, Vol. 23, No. 4/2006,
445. and Timoo Makkonen, Multiple, compound and intersectional discrimination: Bring-
ing the experiences of the most marginalized to the fore (2002), 20.

6  Johana Kantola and Kevit Nousianen, ‘Institutionalizing Intersectionality in Europe’ In-
ternational Feminist Journal of Politics - Institutionalizing Intersectionality, Vol. 11, No.
4/2009, 469.

7 Compare with Beker, op. cit., 508. and Hannett, op. cit., 85.
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The institution that can equally cover both the preventive and the reac-
tive segment of the combat against intersectional discrimination, specifically
women with disabilities, is the ombudsman institution.® The main argument
in support of this claim lays not only in the fact that ombudsmen are increas-
ingly mentioned as independent bodies within the Convention on the Rights
of Persons with Disabilities?, but in the high degree of flexibility and adapt-
ability!? that adorns the ombudsman institution, as a result of its long devel-
opment. In theory, there is a position according to which the development
of the ombudsman institution went through three phases. The first was the
phase of proliferation, followed by the phase of diversification within which
the so-called specialized or single purpose ombudsmen appeared. Their ac-
tivities were first focused on one specific field of life, such as health, and then
their focus moved towards the needs of certain social groups, such as people
with disabilities. Finally, the phase of evolution took place, within which a
hybrid, or so-called the Human Rights Ombudsman shown up.!! The request
thus facing the ombudsman within the third, evolutionary phase, to made it-
self visible to particularly vulnerable groups'?, is of special importance in the
context of intersectional discrimination. In the same context, the existence
of an extensive network of specialized ombudsmen within the diversification
phase raises the crucial question of this paper: which organizational form of

8  Although in the literature dedicated to gender studies the term ombudsperson can often
be found instead of ombudsman, in this paper we have opted for the term ombudsman.
We did so bearing in mind the fact that the word ombudsman in the Swedish language
is gender neutral, which was also confirmed by the International Ombudsman Asso-
ciation as well as Swedish parliamentary ombudsman himself. Tim Moore, ‘Ombuds-
man Gender Neutral?, Northern Ireland Assembly, 81/15 from 9 June 2015, http://
www.niassembly.gov.uk/globalassets/documents/raise/publications/2015/ofmdfm/8115.
pdffoclid=IwAR3tAw2¢g9nhuzS4ri_ev5drEsoBP-9W9mMIpkB-HzPGxuuofLN_aRb2LZS4.

9 Linda Reif, Enhacing the Role of Ombudsman Institutions in the Protection and Promo-
tion of the Rights of Persons with Disabilities, Conference paper from 10th International
Ombudsman Institute Conference, Wellington, 12-16 November 2012., 3, https://www.
theioi.org/downloads/apb7s/Wellington%20Conference_14.%20Working%20Session%20B_
Linda%20Reif%20Paper%20%26%20Slides.pdf

10  For example, the institution of the ombudsman proved to be particularly important dur-
ing the COVID-19 epidemic, which was accompanied by numerous restrictions and der-
ogations of human rights. For more on the actions of the ombudsman during the state of
emergency in Serbia caused by the COVID- 19 epidemic, see Vasilije Markovi¢, Marko
Romi¢, “Vorgehen der Biirgerbeauftragten zur Zeit der COVID-19-Pandemie - die Er-
fahrung der Republik Serbien” in Wolfgang Rorbach (ed.) Wertewandel und Werterenais-
sance in Zeiten der Pandemie und Klimakrise (2022), 339-343.

11 Roy Gregory and Philip Giddings, “The Ombudsman Institution: Growth and Develop-
ment’ in Roy Gregory (ed.) Righting Wrongs: The Ombudsman in Six Continents (2000),
8-15. More on a certain reverse or negative aspects of these development phases, espe-
cially the first one reflected through the proliferation of the ombudsman institution, see
Victor Ayeni, Typology of Ombudsman Institutions, Occasional paper 30, International
Ombudsman Institute, September 1985, https://www.theioi.org/downloads/9r7ft/I01%20
Canada_Occasional%20Paper%2030_Victor%20Ayeni_A%20Typology%200f%200M %20
Institutions_1985.pdf.

12 Daniel Jacoby, ‘The Future of Ombudsman’ in Linda Rief (ed.) International Ombudsman
Angology (1999), 33.
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the ombudsman institution is more suitable for the complex challenge of in-
tersectional discrimination against women with disabilities — general or sin-
gle purpose ombudsmen? In case a single purpose ombudsman is a better
solution, an additional question arises, what is the adequate measure of spe-
cialization?

However, before a more comprehensive consideration of this problem, it
is necessary to consider in more depth the related and important issues con-
cerning the distinction between intersectional and other forms of discrimina-
tion, as well as the difficulties in determining the comparator.

IT INTERSECTIONAL DISCRIMINATION - CERTAIN
CONCEPTUAL DILEMMAS

1. Terminological and conceptual clarifications

Incorporating an intersectional approach when addressing discrimina-
tion can lead us from a binary to a more global human rights perspective,'?
since it emphasizes multiple identities and heterogeneities that exist within
a single, ostensibly monolithic, identity group. However, in order to arrive
at such a broader picture, it seems that significant terminological and con-
ceptual ambiguities need to be resolved first, followed by the problem of in-
sufficient recognition of intersectional discrimination at the level of national
legislation and practices.'# In that sense, it is inevitable to mention the almost
revolutionary significance of the decision of the Constitutional Court of the
Republic of South Africa from November 2020 in the Mahlangu Case.!> With
this decision, Constitutional Court for the first time explicitly confirmed the
prohibition of intersectional discrimination, using appropriate theories as a
way of interpreting the rights guaranteed by the Constitution. Referring to
the historical circumstances that led to the gender implications of the rac-
ist apartheid system, the Constitutional Court made that “.. the importance
of intersectional analysis becomes unavoidable”,'® thus becoming a reputable
example in a broader comparative context.

13 Emmet and Alant, op. cit., 459.
14  Makkonen, op. cit,. 10, 55.

15 In this particular case, the Constitutional Court ruled on the constitutionality of the pro-
visions of the Compensation for Occupational Injuries and Diseases Act 1993, which
expressly excluded domestic workers from the definition of an employee when accessing
social security assistance in case of injury, disablement or death at workplace. Ms. Mahl-
angu, partially blind and unable to swim domestic worker, drowned in the pool of her
employer. Her daughter, financially dependent on her mother, has filed a lawsuit with the
Constitutional Court, arguing that the law has led to indirect intersectional discrimina-
tion, as housekeepers in South Africa are predominantly black women. See Shreya Atrey,
‘Beyond discrimination: Mahlangu and the use of intersectionality as a general theory of
constitutional interpretation, International Journal of Discrimination and Law, Vol. 21,
No. 2/2021, 169-170.

16  Ibid., 173-174.
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The conceptual definition!” of intersectional discrimination can be ap-
proached in an easiest way with per genus et differentiam approach, where
Makonen’s classification is of valuable importance. The first and easiest step
in the conceptual analysis of intersectional discrimination is its delimitation
towards “classical’, uniaxial discrimination. Classical discrimination is based
on the historical heritage according to which social groups are determined by
only one identity category (gender, religion, ethnicity, disability), and thus one
person is discriminated on the basis of (only) one identity characteristic.'®
In contrast, intersectional discrimination involves multiple grounds. Thus,
both “classical” and intersectional discrimination represent putting people in
an unequal position, but the number of personal characteristics on the basis
of which unequal treatment is performed differs. A much more subtle chal-
lenge, however, is to distinguish between intersectional and those forms of
discrimination in which there are also more than one personal characteristic
that serves as the basis of discrimination. Related to this is the question of
the genus term for these forms of discrimination - is it more appropriate
to classify all of them under the mutual name of multiple or intersectional
discrimination in a broader sense? Although there is a different point of view
among vast majority of Serbian scholars,!® for the purposes of this paper, we
opt for, in accordance with Makonen’s classification, the term intersectional
discrimination in a broader sense. This is not only because intersectional dis-
crimination, as a genus term, is more frequent in academic writing,?’ but also
because the term multiple discrimination carries with it a certain mathemati-
cal, i.e. overtone of addition the grounds of discrimination,?! which is un-
doubtedly suitable for describing one type of intersectional discrimination in

17  Conceptual analysis is undoubtedly the most useful and prevailing method in legal re-
search today. An example of the use of this scientific method, in the case of an another
complex and multi-layered concept, could be found in one earlier paper of ours: Vasilije
Markovi¢, “Pojam sekularnosti — istorijski, pravni i aksiolosko-etimologki aspekti”, Bogo-
slovlje, Vol. 79, No. 2/2020, 103-126.

18 Kantola and Nousianen, op. cit. 461.

19  For example, Kosana Beker, starting from the former version of the Law on Prohibition
of Discrimination, uses the term multiple discrimination for the genus term of discrimi-
nation that occurs on the basis of several personal characteristics. Given the plurality of
forms of multiple discrimination, this author then distinguishes between (ordinary) mul-
tiple discrimination, additive/compound discrimination and intersectional discrimina-
tion. Within this classification, (ordinary) multiple discrimination refers to the exposure
of one person to discrimination on several grounds, but not at the same time and not
in the same situation. This form corresponds to the notion of multiple discrimination
in Maconens classification. Additive or compound discrimination exists when several
grounds act simultaneously, but in such a way that the grounds are building on, and as an
example of this form of discrimination, the case of a migrant woman in a difficult search
for a gender-segregated occupation is cited. Finally, in the case of intersectional discrimi-
nation within this classification, personal characteristics as the basis of discrimination
are intertwined so that discrimination in a particular case cannot be analyzed by separate
characteristics. This form corresponds to Makonen’s notion of intersectional discrimina-
tion. See Beker, op. cit., 82—87.

20  Makkonen, op. cit., 55.
21  Dokmanovi¢, op. cit., 217.
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a broader sense, but can prove to be extremely seductive and inaccurate when
it comes to describing the phenomenon we are dealing with in this paper.

So, in accordance with Makonen’s classification, intersectional discrimi-
nation in a broader sense, i.e., discrimination that occurs on several grounds
encompasses multiple, compound and intersectional discrimination in the nar-
rower sense, and what can be considered as a watershed between them is the
way in which the characteristics that appear as grounds for discrimination
interact.

Thus, in the case of multiple discrimination, several grounds of dis-
crimination appear, but in a way that they act independently of each other,
in temporally and contextually different situations of unequal treatment. In
this way, discrimination takes place on one basis in a specific situation, but
there is an accumulation of experience of discrimination. A common exam-
ple is discrimination against women with disabilities on the basis of gender
through denial of access to certain jobs, as well as discrimination against
them on the basis of disability through the lack of technical conditions for
access to public authorities buildings.?? In some CoE documents, this form of
discrimination is also named sequential multiple discrimination.?* Another
form of intersectional discrimination in a broader sense is compound dis-
crimination, recognized in CoE documents as additive multiple discrimina-
tion. In this form of intersectional discrimination, the grounds of discrimi-
nation coincide, i.e., they happen at the same time, but in a way that one
personal characteristic that is the basis of discrimination leans on or adds to
another. However, in this form of intersectional discrimination there is no
fusion, so each of the personal characteristics that are the grounds of dis-
crimination can be recognized as such independently.?* Finally, we come to
intersectional discrimination in the narrow sense. What is differentia specifica
of this form of intersectional discrimination is the simultaneous action of the
grounds of discrimination in a way that causes a fundamentally different ex-
perience of unequal treatment that cannot be stratified into one cause.?”> The
grounds of discrimination here interact in such a way putting a person in a
specific position, and this position, when it comes to women with disabilities,
is qualitatively different from the position of men with and without disabili-
ties.?® A frequent example of this form of discrimination is the mentioned
case of forced sterilization of women with disabilities, especially if they at
the same time belong to the certain ethnic group.?” Thus, the difference in
relation to multiple discrimination is obvious and is reflected in the fact that
the grounds of discrimination do not occur in different situations, but at the

22 Makkonen, op. cit., 10.

23 Council of Europe, Intersectionality and Multiple Discrimination, https://www.coe.int/en/
web/gender-matters/intersectionality-and-multiple-discrimination.

24 Ibid.
25 Emmet and Alant, op. cit., 458; Kantola and Nousianen, op. cit., 462.

26  Ana Horvat, ‘Novi standardi hrvatskoga i europskoga antidiskriminacijskog zakonodavs-
tva, Zbornik Pravnog fakulteta u Zagrebu, Vol. 58, No. 6/2008, 1468.

27  Makkonen, op. cit., 11.



176 Vasilije Markovi¢

same time. On the other hand, the difference in relation to compound dis-
crimination is more nuanced and is reflected in the fact that the grounds of
intersectional discrimination cannot be distinguished, since they participate
in creating a unique experience of discrimination not cumulatively, but syn-
ergistically and pervasively. An aggravating circumstance in distinguishing
between compound and intersectional discrimination in the narrower sense
is that the existence of cumulative or substantive interaction of grounds of
discrimination is very often an empirical, i.e. an issue that depends on the
circumstances of the particular case.?8

When it comes to the Serbian positive legal framework, the first legal act
passed in the field of discrimination was the 2006 Law on Prevention of Dis-
crimination of Persons with Disabilities, and even then its relevance in this
area was recognized by scholars, due to multiple discrimination of women
with disabilities.2% Shortly afterwards, the Law on Prohibition of Discrimina-
tion was adopted as a kind of lex generalis in the field of anti-discrimination
legislation. This act, as one of the more severe forms of discrimination, pre-
scribed discrimination of persons on the grounds of two or more personal
characteristics (multiple or intersecting discrimination). Although this is not
specified in the legal text itself, the Commissioner for the Protection of Equal-
ity stated in his Handbook for Recognizing Cases of Discrimination before
Public Authorities that multiple discrimination is considered as simultaneous
discrimination based on two or more personal characteristics, and intersecting
discrimination is considered as simultaneous exposure of person to the differ-
ent forms of discrimination.?? Thus, not only did the legal text not sufficiently
distinguish between multiple and intersectional (intersecting) discrimination,
but the Handbook also failed to bring the intersecting more closely to the no-
tion of intersectional discrimination. It is not surprising then the reaction of
the UN Committee on the Elimination of Discrimination against Women,
which four years after the adoption of the Law on Prohibition of Discrimi-
nation, stated in its Concluding Observations the absence of the concept of
intersectional discrimination in Serbian legislation and called for its introduc-
tion.3! That is why, inter alia, the Committee encouraged the Republic of Ser-
bia to adopt a new draft Law on Prohibition of Discrimination.??

Amendments to the Law on Prohibition of Discrimination (hereinafter:
LPD) from 2021 unambiguously introduced and clarified the notion of inter-

28 Emmet and Alant, op. cit., 458. Kimberlé Crenshaw notices this difference in the expe-
rience of black women, who, while experiencing discrimination similar to that of white
women or black men, are more likely to be discriminated on the grounds of race and gen-
der, and sometimes experience intersectional discrimination that cannot be reduced to the
simple sum of racial and gender discrimination. Cited according Hannett, op. cit., 67.

29  Ivana Krsti¢, ‘Pozitivna diskriminacija Zena — mera ostavrenja ravnopravne participacije
u drustve’ in M. Jovanovi¢ (ed.), Kolektivna prava i pozitivna diskriminacija u ustavno-
pravnom sistemu Republike Srbije (2009), 152.

30 Brankica Jankovi¢, Jelena Kotevi¢ and Marijana Pavjanci¢, Prirucnik za prepoznavanje
slu¢ajeva diskriminacije pred organima javne viasti (2016), 115.

31 CEDAW/C/SRB/CO/2-3, from July 2013., paras. 10b, 11b.
32 CEDAW/C/SRB/CO/4, from March 2019, para. 12a.
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sectional discrimination into Serbian legislation. Thus, the LPD now in Art.
13 subpara. 5, mentions as one of the severe forms of discrimination the one
that occurs on the ground of two or more personal characteristics, regardless
of whether the influence of certain personal characteristics can be differenti-
ated (multiple) or not (intersectional discrimination). Therefore, in the legal
definition of intersectional discrimination, the criterion of interaction of per-
sonal characteristics that are the grounds of discrimination is accepted. This
also drew a clearer distinction in relation to multiple discrimination33, which
is certainly a commendable step forward.

2. Comparator paradox

Apart from the unambiguous conceptual definition, the most serious
obstacle, in theory and legislation, in the combat against intersectional dis-
crimination is the approach in determining the comparator.>* In anti-dis-
crimination legislation, a comparator is a person or group who is in the same
or similar situation with a discriminated person / group, provided that the
comparator differs from that person or group in the presence or absence of a
personal characteristic that was grounds for discrimination.>> The existence
of a (hypothetical) comparator in defining and examining the existence of
discrimination helps to establish a link between discriminatory action and its
cause contained in the grounds of discrimination, since “comparative activity
is inherent” in determining (in)equal treatment.?® Basically, the problem of
determining the comparator in uniaxial, either direct or indirect discrimina-
tion does not exist, and to examine whether a person is discriminated on the
grounds of disability, it is relevant experience of a person without disability
as a comparator in the same or similar situation. Problems, however, arise in
determining comparators in cases of multiple, and especially intersectional,
discrimination For example, when it comes to determining discrimination
against a woman with a disability, is it, as a comparator, more appropriate
a woman without a disability, a man with a disability, or even a person who
does not share any of the personal characteristics, such as a man without a
disability? The position of a man without a disability is undoubtedly more
privileged, but the reason for this may lie in the synergistic action of two

33 It is descriptively defined in the LPD as discrimination in which the influence of cer-
tain personal characteristics can be differentiated, and which, it seems, should include
both time delimitation and delimitation of the effects that individual personal charac-
teristics produce in the experience of discrimination. Or, to put it differently, the legal
formulation of multiple discrimination includes both sequential and additional multiple
discrimination. One of the further de lege ferenda steps towards a more comprehensive
and precise legal recognition of different forms of intersectional discrimination could be
the separation and closer explanation of these forms, in accordance with the dominant
theoretical classification used in this paper.

34 Scheik, op. cit., 19.
35 Beker, op. cit., 518.

36  Hannet, op. cit., 84, as well as Shreya Atrey, “Comparison in Intersectional Discrimina-
tion’, Legal studies, Vol. 38, No. 3/2018, 379.
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personal characteristics (gender and disability), which makes the position of
women with disabilities particularly difficult.>” And maybe, due to the de-
scribed features of intersectional discrimination, it is incompatible with the
notion of comparator? Legislative and judicial practice has not yet been able
to offer an unambiguous answer to these questions.

So far, through the effort to solve the problem of comparators in inter-
sectional discrimination in judicial and constitutional case law, several mod-
els have been offered - strict, flexible, and contextual comparison, which has
proved particularly exemplary in the case law of the Constitutional Court of
South Africa in Hassan Case. The strict comparison insists on the existence
of a comparator even in the case of intersectional discrimination, and con-
siders it a person who shares with the applicant all relevant characteristics,
except those listed as the ground of discrimination. In the case of intersec-
tional discrimination against women with disabilities, this may mean either
that her comparator is a man without a disability, or that her comparators
are a man with a disability and a woman without a disability. Both variations
of the strict comparison model have been severely criticized for petitions al-
leging intersectional discrimination as they ignore the fact that the applicant
may share one or more grounds with certain already disadvantaged groups.
Thus, by requiring strict comparison, the court may stray too far from the
particular nature of intersectional discrimination.38

In attempts to make up for the shortcomings of the strict, a model of
flexible comparison, present in one case of the Ontario Court of Appeals,
appeared. In the Falciner Case, the court started from the postulate of strict
comparison in terms of providing separate comparators for each of the
grounds of discrimination, but the flexibility, whose role was to take into ac-
count the complexity of specific cases, was reflected in the court’s ability to
either by widening or narrowing, redefines the comparators offered by the
applicant. The main shortcoming of this model, in addition to the opportu-
nity for judicial reasoning to intervene in the determination of comparators,
was that it maintained the separation of comparators for each of the grounds

37  Beker, op. cit., 88.

38  Atrey (2018), op. cit., 383—386. Particularly problematic in this regard are the practices
of Anglo-Saxon courts, which, in order to simplify the complexity of cases of potential
intersectional discrimination, insisted that the claimant decide on one personal charac-
teristic by reducing intersectional to uniaxial discrimination, or to designate one com-
parator for each of the grounds of discrimination. This approach was present in the case
of Bahl v. The Law Society, where a woman of Asian descent is required to designate
a man as a comparator in one part of the request and a person of non-Asian descent
in another. Another problematic practice was the doctrine of “sex plus”, by which US
courts prejudged predominantly personal characteristics (gender), and required that the
claimant invoke only one other personal characteristic, in order to prevent a situation in
which anti-discrimination demands became like the mythological multi-headed Hydra.
The problem with this judicial approach, which equates intersectional with additve mul-
tiple discrimination, is that while it allows for a claim based on a larger but still limited
number of grounds, it easily overlooks the possibility that, in the complex totality of life,
a person can put its identities, such as religious, racial, etc. in front of his comprehensive
identity (see Hannett, op. cit., 76, as well as Beker, op. cit., 520).
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of discrimination. Such separation may prove adequate in single or multiple,
but not when it comes to the intersectional discrimination.>

Finally, it is necessary to mention the contextual comparison inaugu-
rated by the Constitutional Court of the Republic of South Africa in the case
of legal exclusion from the inheritance of Muslim widows from polygamous
marriages (Hasan case). The peculiarity of this model is that, starting from
the historical experience and the context of South African society, a Muslim
widow from a polygamous marriage was placed at the centre of the intersec-
tion of groups composed of 7 comparators that share one, two or no com-
mon characteristics. This comprehensive inclusion in the consideration of a
spectrum of comparators wider than those offered by the applicant, as well
as the non-fragmentation of identity, proved to be helpful in determining the
specific nature of the intersectional deficiency. Contextual comparison, thus,
unlike strict, is not based on one or separate bases of comparison, nor, unlike
flexible comparison, excludes or limits certain relevant comparators a priori
and without explanation. It was noticed that this model is based on equality
of results,*0 which is a process that in the next step could lead to the termi-
nation of the need for a comparator in the definition of (intersectional) dis-
crimination.! While the role of judges in this process is to, with indis-
putable knowledge, reputation and skills, bolder enter into the creation
of practices based on contextual comparison, 4? the question of the role
of the ombudsman in the same process arises. In that sense, it seems
that the organizational scheme, which includes a multitude of single
purpose ombudsmen, does not correspond to the desired tendencies,
but on the contrary, is more in line with logic of strict comparisons,
which proved as quite unsuitable to the intersectional discrimination.

III THE INSTITUTION OF THE OMBUDSMAN AS
AN EQUALITY BODY IN COMPARATIVE LAW

It is already stated that the process of diversification in the development
of the ombudsman institution is characterized by the appearance of the so-
called single-purpose ombudsmen, or ombudsmen who specialize either in
one area of social life or for particular social group. In principle, single-pur-
pose ombudsmen are compatible with the general-purpose ombudsman, and
their functions are identical or complementary.*> However, the reverse of this
process was evident in the inflation of the name ombudsman, which began
to be used to denote various institutions and practices, to the extent that in
France this increase in the number of “mediators” was characterized as “ba-

39  Atrey (2018), op. cit., 387-390.

40 Ibid., 391-394.

41  Horvat, op. cit., 1464, Kantola and Nousianen, op. cit., 466.
42 Beker, op. cit., 523.

43 Compare Marko Davinié, Evropski ombudsman i losa uprava (2013), 70., and Dragan
Radinovi¢, Ombudsman i izvrsna vlast (2001), 157.
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nalization of the institution of mediator and their powers”** Such criticism
is especially directed at the executive, or at ombudsmen formed by state or
non-state administration bodies with the aim of reacting to the complaints
of the users of the services of the body that appointed them. The former are
often given the epithet quasi, 4> while the latter are even denied the right to
the title of ombudsman.® In foreign theory also, for the same reasons, it was
emphasized that in order to harmonize single and general-purpose ombuds-
men, it is necessary to adopt and implement universally accepted principles.
One of the most important of these is the adoption of the classic character-
istics of ombudsman independence in terms of appointment, funding, work
and accountability.*” On the other hand, the position according to which no
institutional form of ombudsman is a priori an undoubted guarantor of in-
dependence and freedom of decision seems quite well-founded.*® This is all
the more so since the manner of election or appointment of the ombudsman
is still socio-culturally conditioned, and does not have to, eo ispo, imply the
inevitable existence of the independence of this institution.*’

Based on the arguments presented, we consider the position which
would deny the executive model of the ombudsman the name and dignity
of that institution to be too exclusive. Therefore, considering the subject of
the paper, the comparative analysis took into account both the parliamentary
(Republic of Croatia) and some ombudsmen who belong to the executive
model (Kingdom of Sweden). An additional reason why these two countries
were selected for comparative analysis lies in the fact that they has appointed
its own ombudsmen as the body in charge of promoting equality in accord-
ance with Art. 13 of the EU Racial Equality Directive,”® but through a differ-
ent and even opposite organizational approach.

In the context of intersectional discrimination against women with dis-
abilities, the activities of equality bodies have proven to be extremely im-
portant and useful, according to research.’! Moreover, within the so-called
institutionalization of intersectionality in the European framework are in-
creasingly present attitudes that prefer a single or unified body for equality,
with competence on all grounds and in all social areas, as an effective mecha-
nism in the combat against intersectional discrimination.>?

44  Cited according Draga$ Denkovi¢, “Medijator - francuski ombudsman”, Anali Pravnog
fakulteta u Beogradu Vol. 31, No. 1-4/1983, 266.

45  See Davinic, op. cit., 64.

46  Dragan Milkov, “Specijalizovani ombudsmani”, Zbornik radova Pravnog fakulteta u No-
vom Sadu Vol. 41, br. 3/2007, 112,113.

47  Brian Elwood, “How to harmonize general ombudsman activities with those related to
specialized ombudsman’, The International Ombudsman Yearbook (1999), 203-205.

48  Ayeni, op. cit.,, 17.

49  For more on the pro et contra views of executive ombudsman models, see Davini¢, op.
cit., 64—69.

50 Horvat, op. cit., 1475.
51  Beker, op. cit., 540

52 Kantola and Nousianen, op. cit., 460, 470, as well as Isabelle Chopin and Catharina Ger-
maine, A comparative analysis of non discrimination law in Europe 2019 (2020), 105.
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1. Kingdom of Sweden

The Kingdom of Sweden was a pioneer country when it comes to the in-
stitutions of the modern ombudsman. At the same time, Sweden was the coun-
try where single-purpose ombudsmen appeared for the first time, through the
constitution of a single-purpose ombudsman for military personnel in 1915,
after the special need to protect their rights arose.>> However, in 1968, the par-
liamentary and single-purpose military ombudsmen were integrated, laying the
foundations for the current organizational structure of the parliamentary om-
budsman institution in Sweden. Today, this structure consists of four ombuds-
men elected in Parliament, who form a single institution, and one of whom is
the main parliamentary ombudsman with the task of coordinating the work
of the entire institution, and each of the four parliamentary ombudsmen has
separate areas of responsibility based on social life. and controlled institutions,
instead of categories of vulnerable persons.>*

In addition to the development of the parliamentary ombudsman insti-
tution presented at the end of the 20" century, there were numerous single-
purpose ombudsmen in Sweden with a very narrowly defined field of activ-
ity (ethnic discrimination, disability, sexual discrimination, press, consumer
protection).>> Among them, the Ombudsman for Equal Opportunities was
of special importance, due to his competence in matters of discrimination
related to gender-based work, which was a consequence of the legal solution
according to which gender equality was protected only in the field of labor
market. The significant number of proceedings conducted by this Ombuds-
man during the 1990s indicated the justification for its introduction into the
Swedish legal system,>® but was also an indication of the need for organiza-
tional changes that followed.

Although the practice of these single-purpose ombudsmen in cases of
potential intersectional discrimination was very scarce, one case in which
the Ombudsman for Ethnic Discrimination acted, concerning discrimination
based on sex and ethnicity, was brought before the Labor Court. Although
the court found no discrimination in this case, the previous question was
whether the Ombudsman for Ethnic Discrimination was competent to ad-
dress the court at all, ie. whether he had active legitimacy. The court an-
swered this question in the affirmative, considering that there were no legal
obstacles for the Ombudsman for Ethnic Discrimination to address the court,
but, no less important, he pointed out that in this particular case cooperation

53  Milkov, op. cit., 114.

54  Claes Eklundh, “Svedski parlamentarni ombudsmani’, Zbornik radova Pravnog fakulteta
u Novom Sadu, No. 3-4/1990, 8-11; Milkov, op. cit., 102., as well as Dejan Milenkovic,
»Uporedni pregled institucije Ombudsmana“ in Stevan Lili¢, Dejan Milenkovi¢, Biljana
Kovacevi¢-Vuco (eds.) Ombudsman- medunarodni dokumenti, uporedno pravo, zakonod-
avstvo i praksa (2002a), 45—-49.

55  Milkov, op. cit., 116.

56 Dejan Milenkovi¢, ,Ostale specijalne vrste ombudsmana® in Stevan Lili¢, Dejan
Milenkovi¢, Biljana Kovacevi¢-Vuco (eds.) Ombudsman— medunarodni dokumenti, upor-
edno pravo, zakonodavstvo i praksa (2002b), 232-234.



182 Vasilije Markovi¢

between Ombudsman for Ethnic Discrimination and Ombudsman for Equal
Opportunities was necessary.”’

In the context of the position of women with disabilities, it is necessary
to emphasize the role that the Office of the Ombudsman for Persons with
Disabilities, established in the mid-90s of the 20th century, played in solv-
ing their problems, since that special emphasis on the problems of women
with special needs was put in the work of this single-purpose ombudsman.>8
The reason why the work of this single-purpose ombudsman focuses on the
situation of particularly vulnerable groups such as women with disabilities,
at a time when the concept of intersectional discrimination is just beginning
to break through among scholars, may lie in the fact that the Nordic coun-
tries, especially Sweden among them, were pioneers in the concept of gender
equality and its institutionalization.”® Moreover, Sweden was among the top
five countries in the world in terms of a quantified representation of equality
between women and men.°

At the beginning of 21% century, reform processes of harmonization of
anti-discrimination legislation and integration of bodies for its implementa-
tion has began in the Scandinavian countries, and this process was the most
complete in Sweden.®! From the documents of the Swedish committee pre-
paring the reform, it can be seen that the intention was not so much har-
monization as codification of fragmented anti-discrimination legislation into
one, more efficient and comprehensive act, so that protection would be as
similar as possible for different grounds of discrimination.®? Also, the Swed-
ish committee mentioned intersectionality as one of the ten arguments in fa-
vour of the integration of single-purpose ombudsmen into one institution,
which was also proposed as part of the reform, believing that such an institu-
tion could improve the situation of people who suffered multiple discrimina-
tion. It was stated actually, as one of the examples, that a woman with a dis-
ability in that case would no longer have to choose an ombudsman to whom
she would like to submit a complaint.* The epilogue of the reform was a

57  Cited according to Ann Numhauser-Henning, Sweden, in Dagmar Scheik, Susanne Burri
(eds.) Multiple Discrimination in EU Law. Opportunities for legal responses to intersec-
tional gender discrimination (2009), 121.

58 Milenkovi¢ (2002b), op. cit., 231.

59  Anette Borchorst, Freidenvall Lenita, Johanna Kantola, Liza Reisel and Mari Teigen,
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Equality in Denmark, Finland, Norway, and Sweden” in A. Krizsan, H. Skjeie & J. Squires
(eds.) Institutionalizing Intersectionality: The Changing Nature of European Equality Re-
gimes (2012), 60.

60 Liza Reisel, “Legal Harmonization and Intersectionality in Swedish and Norwegian Anti-
discrimination Reform’, Social Politics: International Studies in Gender, State ¢ Society,
Vol. 21, No. 2/2014, 221.

61 Borchorst, Lenita, Kantola, Reisel and Teigen, op. cit., 70.

62  Reisel, op. cit., 232-233.
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new, unified law on discrimination and the integration of four single-pur-
pose ombudsmen into one institution of the Equality Ombudsman. However,
in this 2009 Act, unlike the Norwegian solution, there is no provision that
would explicitly determine the competence of the Equality Ombudsman in
cases of intersectional discrimination, which, according to some authors, is
one of the necessary preconditions for effective combat against intersectional
discrimination.®* While such an explicit legal provision would undoubtedly
be helpful, its absence does not necessarily mean a significant reduction in
the effectiveness of the fight against intersectional discrimination. First of all,
because the competence to act in cases when the allegation of discrimination
was based on several grounds was not denied to the ombudsmen before in-
tegration, so a fortiori it could not be renounced even after the establishment
of the Equality Ombudsman. Also, although it has not found its place in the
Act itself, intersectional discrimination and the combat against it have been
highlighted in expert reports in the reform process as an important argument
in favor of unifying legislation.®> Finally, some authors are of the opinion
that the harmonization of Swedish legislation in the field of discrimination
came as a consequence of the integration of single-purpose ombudsmen into
one institution, and not vice-versa.®® If such a position is accepted, the im-
portance of intersectionality is even greater, since overcoming doubts about
the competence of single-purpose ombudsmen in cases of intersectional dis-
crimination was, perhaps, the reason for the integration of specialized into a
single ombudsman for equality.

The impression after a year of work of the integrated Ombudsman for
Equality, appointed by the executive, proved to be overwhelmingly positive,
and the effectiveness in dealing with multiple discrimination was empha-
sized (through a noticeable increase in the number of complaints by Roma
women).®” However, the practice related to this problem did not become
too widespread,in the following period, and such a trend, at least when it
comes to intersectional discrimination based on gender and disability, has
not changed significantly in the past few years. Namely, in the Report on Sta-
tistics of Complaints to the Equality Ombudsman, which was prepared by
the Office of the Equality Ombudsman for the period 2015-2019. it can be
noticed that cases of discrimination on the grounds of gender and disability
do not exceed one-digit percentage within the total number of applications

of integration of the ombudsman and resistance to it, which was widely present among
gender equality activists. At this point, however, it should be pointed out that it is recog-
nized in theory that the reason for resisting integration, although declaratively based on
the interest of particularly vulnerable groups, may often lie in the desire to maintain their
own status and position. Richard Carver, “One NHRI or Many? How Many Institutitions
Does it Take to Protect Human Rights?— Lessons from the European Experience’, Journal
of Human Rights Practice Vol. 3, No. 1/2011, 3.

64  Borchorst, Lenita, Kantola, Reisel and Teigen, op. cit., 78.
65 Reisel, op. cit., 234.
66  Borchorst, Lenita, Kantola, Reisel and Teigen, op. cit., 82.

67 Richard Carver, Srdjan Dvornik and Denis Redzepagi¢, The Rationalization of the Croati-
an Human Rights Protection System (2010), 22.
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in this period, which, according to the Report, was 9364. The report states
that out of a total of 3,631 complaints submitted due to discrimination on
the grounds of disability, only 4% contained gender as a basis for discrimina-
tion, while out of 1,711 complaints regarding discrimination based on sex
and gender, only 8% cited disability as grounds for discrimination t00.%8 If
we take into account the understandable barrier stated in the Report on the
impossibility to statistically express how many within this percentage there
were complaints related to multiple, compound and how many to intersec-
tional discrimination stricto sensu, it can be assumed that the percentage of
complaints due to intersectional discrimination was even lower.

Despite the underdeveloped practice, the advantage of the integrated
over separate organizational approaches in the ombudsmans work on in-
tersectional discrimination may be confirmed by the principle followed by
the Swedish Ombudsman for Equality in cases where the complaint does not
clearly state the grounds for discrimination. In such situations, the Equality
Ombudsman considers that the complaint of alleged discrimination applies
to all those grounds that may be relevant in a particular case.®® Such a proac-
tive and contextual approach simply would not be possible if the complaint
was submitted to separate single-purpose ombudsmen for sexual or disability
discrimination. Moreover, by applying this principle, the Equality Ombuds-
man will help to improve the statistics of the share of complaints related to
intersectional discrimination in the total number of complaints, but also to
find a more adequate answer to the problem of comparators in intersectional
discrimination.

2. Republic of Croatia

Just as Sweden in global terms, Croatia is a pioneer among the coun-
tries of the former Yugoslavia. Namely, in Croatia, the institution of the om-
budsman (called Pucki pravobranitelj), was introduced by the 1991 Constitu-
tion and the 1992 Law.”® In addition to this parliamentary general purpose
ombudsman, there is an extensive network of single purpose ombudsmen
in the Croatian legal system (for gender equality, children and persons with
disabilities).”! The adoption of the new Anti-Discrimination Law has ex-
panded the powers of general and single purpose ombudsmen, as all four
institutions have been inaugurated as equality bodies under the EU Racial
Discrimination Directive.”> However, the competence of the general purpose
ombudsman is defined as the broadest, since Articles 12 and 13 of this Law
stipulate that single purpose ombudsmen perform certain tasks if determined

68  Diskrimineringsombudsmannen, Diskriminering 2015-2019 Statistik éver anmdlningar
som har inkommit till DO (2020), 26-28.

69 Ibid.
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72 Horvat, op. cit., 1454.
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by a special law, except for those tasks related to the collection and statistical
analysis of discrimination cases, submitting regular and and extraordinary
reports on cases of discrimination to Parliament, conducting research and
giving opinions and recommendations, and proposing appropriate legal and
strategic solutions to the Government.”3

What is still correctly pointed out in theory as the main problem of the
organizational scheme of the ombudsman institution in Croatia is the ab-
sence of legal regulation of the case of positive conflict of jurisdiction, which
is especially important when it comes to multiple and intersectional dis-
crimination. Moreover, they were pointed out as one of the main motives for
pleading for unification into one ombudsman institution. In case single pur-
pose ombudsmen remain, dealing with intersectional discrimination would
recquire adopting complicated guidelines on cooperation, depending on the
specific grounds of discrimination, while placing cases of intersectional dis-
crimination in the competence of the general purpose ombudsman (Pucki
pravobranitelj) would necessarily require his close cooperation with narrow
professional services, which would also raise the question of the existence
of single purpose ombudsmen.” The existence of numerous single purpose
ombudsmen, with the inevitable impression of complications among citizens
due to guidelines for the distribution of competencies, in the context of inter-
sectional discrimination would reopen the problem of choosing a comparator
when submitting a complaint.

Since anti-discrimination legislation does not solve the problem of po-
tential positive conflict of jurisdiction, general and single purpose ombuds-
men signed an Agreement on Interinstitutional Cooperation in 2013, which
provides for mutual notification of cases in which there is a suspicion of over-
lapping or simultaneous jurisdiction of two or more institution, and the need
to exchange information and cooperate in resolving such cases.”> In addition
to the fact that the question of the vague legal nature of this agreement could
possibly be raised, it has been criticized in theory with the claim that it does
not solve the problem of cases of intersectional discrimination. This is be-
cause the division of competencies on the grounds of discrimination prevents
the accumulation of coherent experience within one institution. Besides, it
was pointed out that in the period from the signing of the agreement until
2018, there was no joint case management by the signatories of the Agree-
ment.”® The proposal that, regardless of the signed agreement, in cases of
intersectional discrimination against women, competent institution is one
with adequate experience and ability to see all the complexity of such cases,”’
seems to us too legally imprecise.

73 Zakon o suzbijanju diskriminacije, Narodne novine No. 85/08, 112/12.
74  Horvat, op. cit., 1477.
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10.12.2013. godine, http://ombudsman.hr/attachments/article/360/Sporazum%200%20
meduinstitucionalnoj%20suradnji.pdf.

76  Beker, op. cit., 510, 541.
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Another problem related to the issue of intersectional discrimination is
the absence of conceptual differentiation in Croatian anti-discrimination leg-
islation. Unlike the recent amendments in Serbia, the Croatian Anti-Discrim-
ination Law does not distinguish between different forms of intersectional
discrimination, but in Art. 6 states that multiple discrimination, as discrimi-
nation against a person on several grounds, is one of the more severe forms
of discrimination. One of the consequences of such an undifferentiated legal
approach to the complex problem of intersectional discrimination is the non-
withdrawal of the difference between intersectional and multiple discrimina-
tion in the work of the general purpose ombudsman. This logically entails
the impossibility of obtaining statistical data on the number of complaints in
which the complainant referred to something that could be characterized as
intersectional discrimination.”® What, however, can be read from the statisti-
cal data when it comes to complaints related to multiple, and thus certainly
in one unknown part and intersectional discrimination, is the avoidance of
special and turning primarily to the general purpose Ombudsman, which can
be additional signal to the need for the integration of single-purpose om-
budsmen in Croatia. Namely, according to the general purpose Ombudsman’s
report, in 2019, out of a total of 77 on the basis of multiple discrimination,
75 complaints were sent to the general purpose Ombudsman, and only two
to the Ombudsman for Children, while the Ombudsmen for Persons with
Disabilities and Gender Equality did not receive any complaints on the ba-
sis of multiple discrimination. In this context, it is valuable to mention that
the Ombudsmen for Persons with Disabilities and Gender Equality in 2019
were addressed by 28, i.e., 308 women.”? Even in 2020, out of 319 women
who addressed the Gender Equality Ombudsman, none of them did so due
to multiple discrimination. In 2020, there were 2 complaints before the Om-
budsman for Children addressing multiple discrimination, while there were
3 such complaints before the Ombudsman for Persons with Disabilities. The
overwhelming majority of such complaints, as many as 54 of them, were sub-
mitted to the general purpose Ombudsman (Pucki pravobranitelj) in 2020.8

The low percentage of citizens addressing single-purpose ombudsmen
in cases of multiple discrimination, which may be conditioned by confusion
in determining comparators, as well as the insufficiently resolved problem
of positive conflict of competences clearly speak in favor of the need for or-
ganizational reform of the ombudsman institution in Croatia. In response to
the perceived need, it was proposed to either merge into one institution, or
at least increase the functional coordination of the existing ones.8! Between
these two possibilities, in the context of intersectional discrimination, we
consider full integration as a more adequate solution. If any future reform
really goes in that direction, we should not be surprised by the resistance
of single-purpose ombudsmen. Such resistance, as the Swedish experience
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79  Izvje$ée pucke pravobraniteljice za 2019, Pucki pravobranitelj, Zagreb 2020, 8.
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teaches us, would be partly due to a legitimate suspicion that a unified ap-
proach could cover all vulnerable social groups and problems, but it would
not be completely devoid of certain much more prosaic motives.

IV LEGAL FRAMEWORK AND PRACTICE OF
OMBUDSMAN IN THE REPUBLIC OF SERBIA

In the Republic of Serbia, unlike Croatia, there is no such a wide and
extensive network of ombudsman institutions. In addition to the Protector of
Citizens (Zastitnik gradana), as a general purpose ombudsman, there is also
the institution of the Commissioner for Protection of Equality (hereinafter
the Commissioner), established by the Law on Prohibition of Discrimination,
whose role is to be a specialized ombudsman exclusively in charge of one
human right - the right to equality.3? Although the position of the Commis-
sioner is (still) not regulated by Constitution, he is in all his characteristics a
single purpose ombudsman, whose efficiency, just like that of the general pur-
pose ombudsman, should be based on a mixture of personal and institutional
authority.83 Also, the efforts to regulate the mutual relations and actions of
the Protector of Citizens and the Commissioner with an agreement similar
to the one in Croatia did not bear fruit, but that fact does not represent an
obstacle to resolving the problem of a positive conflict of jurisdiction. This is
because in practice the Protector of Citizens reacts to complaints for violation
of rights which the Commissioner protect with his scope of competences only
after citizens use the opportunity to address the Commissioner first, unless
there are special circumstances provided by Art. 28 par. 9 of the Law on the
Protector of Citizens.8* This practice undoubtedly contributes to avoiding the
problem of conflicts of jurisdiction, and to strengthening the Commissioner
as a central institution for protection against discrimination. However, the
legal basis for such conduct is not entirely indisputable. Namely, it is based
on Art. 28 of the Law on the Protector of Citizens, which determines the pro-
tection of rights before the Protector of Citizens as subsidiary in relation to
legal proceedings before administrative bodies. The Commissioner, however,
is not an administrative body, but a control body that enjoys independence.8”
Analogue treatment of the Commissioner with the administrative body could
be overcome by introducing a provision on cooperation of the Protector of
Citizens with independent control bodies in the section of the law in which

82 Nevena Petrudi¢ and Aleksandar Molnar, “The Status and Correlations Between the
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the same was done when it comes to the regional and local ombudsmen (Ar-
ticles 40-41 of mentioned Law). In addition to the mentioned practice, as a
very positive example of mutual cooperation between the Protector of Citi-
zens and the Commissioner, we should point out the case of joint request for
assessing constitutionality and legality of some provisions of the Law on De-
termining the Maximum Number of Employees in the Public Sector before
Constitutional Court. Disputed provision meant sex discrimination against
women employed in the public sector, compared both to men in the public
sector and women outside the public sector.3¢

How can the described relationship between the Protector of Citizens
and the Commissioner affect the position of women with disabilities who are
victims of intersectional discrimination? In answering this question, the em-
phasis should be further shifted to examining the activities of the Commis-
sioner, since this institution is, on behalf of the Republic of Serbia, a member
of the EQUINET organization that brings together European equality bodies.
Also, the competence of the Commissioner is very broad, so that it covers all
grounds for discrimination provided for in Art. 2 of Law on Prohibition of
Discrimination.

The new Government Strategy for Gender Equality for the period 2021-
2030 points out that the problem of lack of complete data on the challenges
faced by particularly vulnerable groups affected by multiple discrimination,
including women with disabilities, has not yet been eliminated.8” Another
strategic document went a step further with the assessment that by not es-
tablishing a mechanism for monitoring and responding to cases of multiple
discrimination, the system remains without an intersectoral mechanism for
monitoring these cases, which could be useful for gaining insight into the
phenomenon and eliminating its causes and consequences.38

From the regular reports of the Commissioner in previous years, we can
see a trend of increasing the number of complaints addressing to multiple
discrimination (116 of them in 2019, and as many as 177, or almost a quarter
of the total number of complaints filed in 2020). However, both reports point
out that such information should be taken with a grain of salt because it often
happens that complainants list more personal characteristics, especially when
they are not sure which personal characteristic was the exact ground for dis-
crimination. Thus, it does not necessarily mean that in each of the complaints
there was indeed discrimination on the basis of several personal characteris-
tics.39 The first special report published by the Commissioner since its estab-
lishment, which referred to discrimination against persons with disabilities,
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emphasized that the patriarchal and traditional character of Serbian society
greatly complicates the position of women with disabilities, because they are
denied the possibility of “fulfilling traditionally imposed social roles”. Also,
the exposure to violence and the denial of access to health, especially gynae-
cological services, were singled out as particularly significant problems that
this vulnerable group faces with.” The Commissioner’s Special Report on
Discrimination against Women points out that violence against women with
disabilities is very widespread, and that women with intellectual and then
various forms of physical disability are in the worst position. Also, as another
aspect of the difficult position of women with disabilities, the problem of full
deprivation of legal capacity, ie very rare use of the institute of partial depri-
vation of legal capacity, was noticed. The Commissioner saw the reason for
this practice in the persistence in the medical approach to disability, which
in the international context has been largely replaced by the social approach,
which views disability primarily as a socially conditioned problem.”! One
example from the practice of the Commissioner, in which the discrimina-
tory treatment of the Center for Social Work in Rakovica was established, can
show very vividly how severe the consequences of deprivation of legal capac-
ity can cause to women with disabilities. Namely, temporary guardian was
appointed for a woman in the procedure of deprivation of legal capacity, as
well as for her minor child who, based on a temporary conclusion on provid-
ing accommodation, should have been placed in the Center for Protection of
Infants, Children and Youth in Belgrade. The Center based this decision on
the position that it is a person whose “.. intellectual functioning is at the level
of mild mental retardation”, and that due to “.infantility and lack of intellectual
capacity for counseling work is not able to independently care for her minor
child ”. However, the Commissioner in his Opinion established the existence
of discrimination, assessing that allegations of this type have no objective ba-
sis.®? Although in his Opinion the Commissioner did not explicitly address
this possibility, in theory this case is characterized as an example of multiple
discrimination against women with disabilities.”3
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The same reluctance of the Commissioner to investigate whether there
were elements of multiple discrimination against women with disabilities is
also noticeable in some other cases.One of them is the determination of the
discriminatory behavior of the Commission for the assessment of work abil-
ity and the possibility of employment or maintaining employment of persons
with disabilities. The Commission thus denied the disabled woman the right
to work by determining her the status of a disabled person who cannot main-
tain employment under any conditions, despite the fact that the complainant
previously had work experience.”* In another similar case, members of the
Commission grossly insulted the complainant with inappropriate questions
and humiliating approaches.®> In both cases, the Commissioner pointed out
that the actions and decisions of the Commission were based on stereotypes
towards people with disabilities, but he did not dare to take a step further, so
the question of the existence of stereotypes towards women with disabilities,
unfortunately, remained unanswered. Moreover, this action of the Commis-
sion can be considered questionable from the point of view of constitutional-
ity, since the Constitution of the Republic of Serbia in Art. 60 st. 5 prescribes
a special constitutional guarantee of protection at work for youth, women as
well as persons with disabilities!°® Nevertheless, in another case, the Commis-
sioner issued an Opinion in which indications of a more determined con-
sideration of multiple and intersectional discrimination against women with
disabilities can be seen. It is about a complaint submitted by two civil society
organizations, adressing discrimination based on gender and disability which
occured in the video shown on a public service as part of a humanitarian
campaign. The controversial moment in the video was the line spoken by the
boy about how, since she became a disabled person, her mother cannot take
care of him anymore. In their complaint to the Commissioner, the applicants
pointed out that citing illness and gender as grounds for neglecting children
represents discrimination against women and people with health problems.
What should be especially emphasized in connection with this case is that
in the explanation of the Opinion, the Commissioner pointed out that spe-
cial attention should be paid to the position of women with disabilities who
are mothers or want to become mothers, and whose additional problem is
their “social invisibility” In addition, in the explanation significant attention
is devoted to the analysis of stereotype according which women are unable
to fulfill the role of mothers due to disability, and that the degree of disabil-
ity of a woman in a patriarchal society is measured by this very fact. The
commissioner considered it “inadmissible that the public portrayal of mothers
with disabilities has been placed in the context of their inability to take care of

94  Misljenje Poverenika br. 685/2011.
95  Misljenje Poverenika br. 07-00-484/2017-02.

96 For more on the constitutional guarantee of special protection at work, see Jovana
Misailovi¢, “Posebna radnopravna zastita materinstva’, Zbornik radova Pravnog fakulteta
Nis, Vol. 59, No. 86, 2020, 238-240; Jovana Misailovi¢, “Zastita zena od otkaza ugovora
o radu” in Dejan Mirovi¢ (ed.) Pravo u funkciji razvoja drustva (2019), 706.; as well as
Jovana Raji¢ Cali¢, “Posebna zaitita Zene za vreme trudnoée, porodiljskog odsustva i
odsustva radi nege deteta u Srbiji i u uporednom pravu”, Radno i socijalno pravo, Vol. 23,
No. 1/2019, 339-342.
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their children”®” Although in this particular case, intersectional discrimina-
tion was still treated indirectly, this case can really be considered as a turning
point and a signpost towards a bolder approach in the coming period. There-
fore, in theory, the standpoint of the Commissioner in this case is rightly
stand out for its contribution to increasing public awareness of the multiple
marginalization of women with disabilities.”®

Certainly, the Commissioner’s reluctance to deal more decisively with is-
sues of multiple, and especially intersectional discrimination, which is much
more challenging to determine, was also greatly favored by the recent very
unclear legislative framework of this more severe form of discrimination. In
that sense, the amendments to the anti-discrimination legislation from 2021,
which for the first time precisely defined the difference between multiple and
intersectional discrimination, can have, along with the existing very adequate
organizational scheme and competences of the ombudsman institution, espe-
cially that single purpose one, a beneficial effect on the future more proactive
and successful resolution of this problem women with disabilities are facing
with in the Republic of Serbia. Also, as another potentially very effective tool
available to the Commissioner in strengthening awareness of the complexity
of the problem of intersectional discrimination of women with disabilities,
is the institute of strategic litigation. Strategic litigation is a special type of
litigation, by which the Commissioner is actively legitimized to file a lawsuit,
with the written consent of the person to whom the discriminatory act refers,
if he deems the matter to be of strategic or broader social and public inter-
est.”® Some scholars also points out that an important advantage of strategic
litigation is that it can be used as a lever to influence judicial practice and
public policies in improving the position of discriminated groups, and that it
therefore equally protects discriminated persons and promotes equality.!%° To
put it differently, strategic litigation as an instrument achieves equally effec-
tive both reactive and preventive action of the ombudsman institution. If we
take into account the most common characteristics that in comparative law
determine the motivation to initiate strategic litigation, it will quite obvious
that the problem of intersectional discrimination meets most of these alterna-
tive criteria. Some of those criteria are the potential of a legal issue to later
serve for dealing with a social problem or a legal gap, the possibility of a re-
versal or a more far-reaching effect on courts practice, understanding of the
problem in the wider media and public sphere, and above all that, the Com-
missioner in Serbia in his current practice also took into account whether

97  Misljenje Poverenika br. 07-00-354/2014-02.

98  Beker (2019), op. cit., 455.

99  Davini¢ (2018), op. cit., 271.

100 Brankica Jankovi¢, Ivana Krsti¢, ,Znacaj i uloga strateskih parnica u zastiti od diskrimi-
nacije u Republici Srbiji, in Jacanje kapaciteta institucije ombudsmana za ljudska prava u
borbi protiv diskriminacije — Zbornik radova sa konferencije ‘Razmjena najboljih iskustava

u rjeSavanju krsenja ljudskih prava sa posebnim fokusom na borbu protiv diskriminacije’
(2018), 80.
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discrimination was carried out against particularly vulnerable groups.!o! It

is out of question that this last criterion specifically and directly refers to the
position of victims of multiple and intersectional discrimination, including
women with disabilities.

V CONCLUSION

Even after almost three decades since it was introduced into scientific
discourse, intersectional discrimination is not devoid of certain doubts, both
theoretical and practical. In the conceptual recognition of this specific form
of discrimination on two or more grounds, the criterion of the manner of
interaction of personal characteristics that appear as grounds for discrimi-
nation proved to be very useful. In intersectional discrimination in the nar-
rower sense, with all the difficulty of its clear recognition in practice, per-
sonal characteristics that appear as the basis of discrimination in this case act
permeative and inseparable. It is very commendable that the Serbian anti-dis-
crimination legislation has recently adopted this criterion and thus laid the
foundations for better recognition and resolution of cases of intersectional
discrimination. Another important problem, equally important both for de-
fining intersectional discrimination and combating it in practice, is that the
issue of determining the comparator is far from an unambiguous and defini-
tive solution. It seems, however, that until the obsolescence of determining
comparators in cases of intersectional discrimination becomes generally ac-
cepted, the most adequate solution to this problem is offered by contextual
comparison, which has emerged from case law.

What should be the organizational response of the ombudsman institu-
tion to the complex challenge of intersectional discrimination, or, using Cren-
shaw ‘s metaphor, how many traffic wardens are enough to prevent accidents
at a risky intersection, is essentially a functional question. A key argument
in favor of more single purpose ombudsmen is based on easier identification
with the specific needs of vulnerable groups, whose members place the most
trust in institutions whose staff can show empathy and understanding of their
particular situation. However, even if we leave aside the prosaicness of oth-
er motives that can be found in the practice of single purpose ombudsmen,

101 Ibid., 86—87. Moreover, in 2017, the Commissioner filed a strategic lawsuit specifically
regarding the discrimination of a female person based on her health condition and dis-
ability, whose employer canceled her employment contract, after she was diagnosed with
leukemia. In the statement on the complaint, the defendant employer pointed out that
there is no space for employees who have health problems to perform their work. The
High Court accepted the claim, but the judgment was changed by the Court of Appeal.
The procedure for revising this verdict was not completed until the submission of the
Commissioner’s regular annual report for 2020 (see Redovni godi$nji izvestaj Poverenika
za zastitu ravnopravnosti za 2017 godinu, 170. and Izvestaj za 2020 godinu, 48). Pending
the final outcome of this strategic litigation, its initiation alone may signal the use of this
procedural mechanism by the Commissioner in other cases where multiple, and espe-
cially intersectional, discrimination is even more noticeable.



Intersectional discrimination of women and girls with disabilities and the institution ... 193

such an approach to the back door inevitably introduces an implicit hierarchy
of rights and needs of vulnerable groups.!?? It is practically impossible for
every vulnerable group to get an institution that would be entirely dedicated
to it, and then the position on the degree of vulnerability in a society that
requires the establishment of an ombudsman institution inevitably depends
on the discretion of the authorities, which can sometimes be arbitrary. The
best example of this is Croatia, where, despite a very wide network of single
purpose ombudsmen, the most vulnerable social group - national minorities
— has never received its own single purpose ombudsman. The porosity of the
argument about a better focus on vulnerable groups by more single purpose
ombudsmen is most evident in the example of intersectional discrimination.
Namely, if such an argument is consistently accepted to its extreme logical
limits, then, in the context of intersectional discrimination, the door would
be opened to further and unbridled diversification of the ombudsman insti-
tution. What makes victims of intersectional discrimination so particularly
vulnerable is the inability to identify their experience with vulnerable groups
with whom, in a wider concentric circle, they share only some of their per-
sonal characteristics. Thus, women with disabilities cannot be fully identi-
fied only with women, but also only with the experience of persons with dis-
abilities. If the specialization of the ombudsman institution is a solution for
the special experiences of certain vulnerable categories, then it would have to
continue to include those groups that are invisible and additionally discrimi-
nated within already marginalized social categories. We are witnesses that,
fortunately, such a situation does not seem to happen due to very practical
reasons.

Metaphorically speaking, while too many traffic wardens at one intersec-
tion, due to uneven signalization and / or poor distribution of work, can only
increase the risk of accidents, such a danger does not exist if there is only
one traffic warden at the intersection. Therefore, data collection and coher-
ent practice in dealing with different grounds of discrimination within one
ombudsman institution, which certainly does not mean the impossibility of
a quality and empathetic approach to each case separately, seem, especially
after the Swedish experience, as a significant advantage of an integrated in-
stitution over more specialized ones. Such an integrated institution would,
without a doubt, face the multi-layered problem of intersectional discrimina-
tion more easily and efficiently, since there would be no issues of disputed
jurisdiction, but also no difficulties in determining comparators.

On the other hand, one should be aware of the fact that in some coun-
tries of Southeast Europe, the establishment of a single body that would cover
several grounds of discrimination was the result of utilitarian reasons, and not
the need to really solve the problem of intersectional discrimination.!%> When
it comes to Serbia, that was not the case, but only recent legal changes that
clarify the concept of intersectional discrimination, with the previously broad

102 Carver, op. cit., 8—11.
103 Kantola and Nousianen, op. cit., 472.
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competence of the Commissioner, and the practice of subsidiary actions of the
Protector of Citizens in cases of discrimination, have laid a solid foundation
for clearer strategy and addressing intersectional discrimination. Whether the
Commissioner, partly by using the institute of strategic litigation, will succeed
in that, will be shown by the practice in the following period.
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INTERSEKCIJSKA DISKRIMINACIJA ZENA I
DEVOJAKA SA INVALIDITETOM I INSTITUCIJA
OMBUDSMANA: SAOBRACAJAC NA RASKRSNICI
KRENSOOVE

Apstrakt

Intersekcijska diskriminacija, kao jo§ uvek mladi, i preovladujuce teorij-
ski koncept ne prestaje da predstavlja izazov klasi¢cnom poimanju diskrimina-
cije, i na njemu utemeljenom antidiskriminacijskom zakonodavstvu i sudskoj
praksi. Stoga e najpre biti razmotreno pitanje koje se odnosi na pojmovno
razgranicenje razli¢itih oblika diskriminacije do koje dolazi po dva ili vise
osnova. U tu svrhu, sluze¢i se Makonenovom klasifikacijom, pod intersekcij-
skom diskriminacijom podrazumevamo njen pojam u uzem smislu. Takode,
bice razmotren i problem odabira uporednika, kroz prikaz razli¢itih modela
prisutnih u uporednoj sudskoj i ustavnosudskoj praksi, budu¢i da ovaj pro-
blem ima i svoj direktni uticaj na to kako razli¢ito organizovani ombudsmani
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mogu odgovoriti na izazov intersekcijske diskriminacije. Uloga ombudsmana
u borbi protiv intersekcijske diskriminacije Zena sa invaliditetom pokazuje se
kao veoma znacajna, posebno imajuci u vidu prednost koju sa sobom donose
fleksibilnost i $iroki spektar delovanja ove institucije. Stoga se u radu razma-
traju razlicite organizacione alternative kada je u pitanju odgovor institucije
ombudsmana na ovaj problem. Osnovna hipoteza je da viSeslojnosti izazova
intersekcijske diskriminacije viSe odgovara jedna, integrisana institucija, koja
pokriva sve propisane osnove diskriminacije. Do ovakvog zaklju¢ka doslo se
nakon razmatranja problema odredenja uporednika, ali i uporednopravne
analize reSenja u Svedskoj i Hrvatskoj. Naposletku, u radu ¢e biti prikazani
srpski zakonodavni okvir i slucajevi iz prakse Poverenika za zastitu ravno-
pravnosti, kao (krovnog) specijalizovanog ombudsmana u oblasti diskrimi-
nacije.

Klju¢ne reci: Intersekcionalna diskriminacija; Zene; Osobe sa invaliditetom;

Ombudsman; Specijalizovani ombudsmani.
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COURT ACCESS RIGHTS OF PERSONS WITH
DISABILITIES IN THE LEGISLATION OF THE
REPUBLIC OF SERBIA

Abstract

People with disabilities, especially women, experience intersectional dis-
crimination, which places them at higher risk of gender-based violence, sexual
abuse, neglect, maltreatment and exploitation. They occupy extreme marginal-
ized position in our society, that make them more vulnerable to violence and
abuse than other women. They also experience inequality in hiring, promo-
tion rates and payment for work. Therefore, persons with disabilities often find
themselves marginalized by society and by justice systems. It is of high impor-
tance for Serbian legislation to give every person with disabilities the right to
equal opportunities, in particular the right to judicial protection. Exercising the
right to equality and non-discrimination requires that victims of discrimination
are able to seek legal protection for violations of these rights before judicial or
administrative bodies including specialized equality bodies.

However, there are certain underdeveloped areas of Serbia’s judicial system
that impede the effective implementation of anti-discrimination laws and the
protection of persons with disabilities. The underdeveloped areas are related to
duration of the proceedings, the lack of public confidence in the judiciary and
the need for additional training on anti-discrimination laws. In addition, the
problems are that many persons in Serbia are not aware of the possibilities for
protecting their right to equality, they can’t afford to seek for legal removal of
consequences when a violation of rights occurs, while some of them have dif-
ficulty to physically reach the courts. Therefore, for the sake of normative and
factual improvement, an analytical overview of the current situation is neces-
sary. The author will also analyze the case law of ECtHR concerning infringe-
ments of the rights of persons with disabilities, as well as compliance of domestic
legislation with the provisions of the Convention on the Rights of Persons with
Disabilities in order to give de lege ferenda proposals.

Key words: Persons with disabilities; Women with disabilities; Judicial protec-
tion; Gender-based violence; Discrimination; Vulnerability; The
right of access to court.
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I INTRODUCTIONARY REMARKS

Given the fact that people with disabilities are often marginalized and har-
med by society, their protection is considered as necessary. Therefore the Uni-
ted Nations Convention on the Rights of persons with Disabilities! (CRPD) is
the first international treaty in the field of protection of human rights, which
in the 21st century is aimed at protecting the rights of persons with disabiliti-
es, among other things, through the work of the Committee for the Rights of
Persons with Disabilities. It is important to emphasize that CRPD, according
to the number of countries that signed it, exceeded that of any previous UN
convention.” The biggest “leap” in the protection of the rights of persons with
disabilities occurred with the adoption and entry into force of this convention
(CRPD) within the framework of the United Nations in 2007. By ratifying and
implementing this convention, the member states took on a new dimension
of protecting the rights of persons with disabilities. Therefore, the CRPD does
not introduce new human rights in relation to persons with disabilities, but
clarifies the obligations of states and provides enhanced protection in relation
to violations or denial of certain of their rights. It is also stated that according
to Article 1 of the Universal Declaration of Human Rights, adopted by Gene-
ral Assembly Resolution 217 (III) of 10 December 19483, everyone has all the
rights and freedoms listed in those documents, without distinction on any ba-
sis. Also, the CRPD had a great importance on the jurisprudence of the ECtHR
in last decades, which led to the creation of rights for the protection of persons
with disabilities. Also, the universality, indivisibility and mutual dependence of
all human rights and fundamental freedoms are highlighted here and the need
to guarantee people with disabilities their full enjoyment without discrimina-
tion.* Despite the progress made in the past decade, people with disabilities

1 UN General Assembly, Convention on the Rights of Persons with Disabilities: resolution/
adopted by the General Assembly, 24 January 2007, A/RES/61/106. World Programme of
Action Concerning Disabled Persons is the type of international legal document that aca-
demics generally characterize as “soft” law, in the sense that its provisions are not binding
on states or organizations outside of the UN’s own internal bodies. However, as the first
major international legal document posing a comprehensive platform that conceptualizes
disability as a political, medical, and social phenomenon, it would be an error to dismiss it
as lacking any wider practical import. The World Programme largely prioritized the ideal of
“equalization of opportunities,” which it defined as follows: “Equalization of opportunities
means the process through which the general system of society, such as the physical and
cultural environment, housing and transportation, social and health services, educational
and work opportunities, cultural and social life, including sports and recreational facilities
and others, are made accessible to all” For more see: United Nations, World Programme of
Action Concerning Disabled Persons, http://www.un.org/esa/socdev/enable/diswpa00.htm.

2 Beth Ribet, “Emergent Disability and the Limits of Equality: A Critical Reading of the
UN Convention on the Rights of Persons With Disabilities”, Yale Human Rights and De-
velopment Journal, Vol. 14, Issue 1, No. 1, 2014, 155.

3 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217
A (I1D).
4 Sanja Grbi¢, ,,Pravni transplanti i razvoj prava: zastita prava osoba s invaliditetom i Eu-

ropska konvencija o ljudskim pravima’, Harmonius: Journal of legal and social studies in
South East Europe, Vol. VIII, 2019, 147.
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are still facing significant barriers and are at greater risk of poverty and soci-
al exclusion including the inability to fully realize their rights. Given the fact
that a large number of the world’s population has some form of disability, it is
necessary that the fight against all forms of discrimination and the promoti-
on of equality involves the application of a greater number of instruments at
different levels. In the Republic of Serbia, people with disabilities make up 8%
of the total population, and among them there are 58% women with various
forms of disability. Women with disabilities® are often exposed to intersectional
discriminations and face numerous obstacles in exercising their rights, as well
as with various types of gender-based violence, because they are women and
have a disability. Some authors, regarding intersectional discrimination, even
though not explicitly mentioning it, claim the Convention on the Elimination
of All Forms of Discrimination Against Women recognizes the intersection of
different grounds, as for example it recognizes the worsened position of wo-
men with disabilities or women living in poverty. Additionally, the standards
provided by the CEDAW were further developed by the CEDAW Committee.
In this sense the General Recommendation No. 28 stipulates that gender-ba-
sed and sex-based discrimination “is inextricably linked with other factors that
affect women, such as race, ethnicity, religion or belief, health, status, age, class,
caste, disability and sexual orientation and gender identity”® At the very core
of all acts, both international and domestic, is the fundamental right of persons
with disabilities: to live within the community and participate in it without any
form of discrimination. Also, the CRPD had a great importance in the creati-
on of new ECtHR jurisprudence, which led to the creation of rights protecting
persons with disabilities guaranteed by the European Convention for the Pro-

5  The term “disability” is no longer associated with aid and dependency, but increasingly
implies autonomy and integration. Addressing the risks of multiple disadvantages faced by
women, children, the elderly, refugees, people with disabilities and those with socioeco-
nomic difficulties, it promotes an intersectional perspective in accordance with the United
Nations Agenda for Sustainable Development and the Sustainable Development Goals
(SDGs). The European Commission also adopted the strategy for the rights of persons with
disabilities 2021-2030. The strategy builds on the results of the previous European Dis-
ability Strategy 2010-2020, which paved the way for a barrier-free Europe and empowering
people with disabilities to enjoy their rights and participate fully in society and the econo-
my. See European Commission, Union of equality: Strategy for the rights of persons with
disabilities 2021-2030, https://ec.europa.eu/social/main.jsp?catld=1484elangld=en#navit.

6 UN Committee on the Elimination of Discrimination Against Women (CEDAW), Gen-
eral Recommendation No. 28 on the Core Obligations of States Parties under Art. 2 of
the Convention on the Elimination of All Forms of Discrimination against Women,
16 December 2010, CEDAW/C/GC/28), para 18; Also see: Kimberlé Crenshaw, Why
intersectionality can’t wait, 2015, https://www.washingtonpost.com/news/in-theory/
wp/2015/09/24/why-intersectionality-cant-wait/: “Intersectionality is an analytic sensibil-
ity, a way of thinking about identity and its relationship to power. Originally articulated
on behalf of black women, the term brought to light the invisibility of many constituents
within groups that claim them as members, but often fail to represent them. Intersection-
al erasures are not exclusive to black women. Intersectionality has given many advocates
a way to frame their circumstances and to fight for their visibility and inclusion. Intersec-
tionality has been the banner under which many demands for inclusion have been made,
but a term can do no more than those who use it have the power to demand. And not
surprisingly, intersectionality has generated its share of debate and controversy”
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tection of human rights and fundamental freedoms. This happened due to the
use of the provisions of the CRPD when deciding on the violation of the rights
of persons with disabilities before the ECtHR. Regarding the above mentioned,
this paper points out the significant features of the protection of persons with
disabilities, especially women who should be provided with adequate judicial
and other protection in order to prevent intersectional discrimination against
persons with disabilities and improve their legal protection.

IT UNIVERSAL LEVEL OF PROTECTION OF RIGHTS
OF PERSONS WITH DISABILITIES

The Republic of Serbia as a member of the United Nations (UN) and the
legal successor of the former state, is a signatory of the Charter of the United
Nations (1945), the Universal Declaration of Human Rights (1948) and basic
international treaties on human rights, which have an impact on the posi-
tion of persons with disabilities, such as: the International Covenant on Civil
and Political Rights with Optional Protocols, the International Covenant on
Economic, Social and Cultural Rights7, the Convention on the Elimination
of All Forms of Racial Discrimination8, the Convention against Torture and
Other Cruel, Inhuman and Degrading Punishments® and the Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW).
Also, shortly after its entry into force, the Convention on the Rights of Per-
sons with Disabilities and the Optional Protocol to the CRPD were ratified.!”
The CRPD is the first legally binding international instrument for the pro-
tection of human rights, by which the signatory states undertook to protect
and promote all human rights and basic freedoms of persons with disabilities.
Proceeding from the need to ensure and promote the realization of all human
rights and basic freedoms for all persons with disabilities, without discrimi-
nation of any kind, the CRPD is based on the following general principles: a)
respect for inherent dignity, individual independence, including freedom of
choice and independence of persons; b) prohibition of discrimination; c) full
and effective participation and inclusion in society; d) respect for differences
and acceptance of persons with disabilities as part of human diversity and

7 Law on the Ratification of the International Covenant on Civil and Political Rights, “Of-
ficial Gazette of the SFRY”, no. 7/1971; Law on Confirmation of the Optional Protocol to
the International Covenant on Civil and Political Rights, “Official Gazette of the FRY -
International Treaties”, No. 4/2001.

8 Law on the Ratification of the Convention on the Elimination of All Forms of Racial
Discrimination, “Official Gazette of the SFRY - International Treaties and Other Agree-
ments”, No. 6/67.

9  United Nations, Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, “Official Gazette of the SFRY - International Treaties”, No.
9/1991.

10 The Law on Ratification of the Convention on the Rights of Persons with Disabilities

and the Law on Ratification of the Optional Protocol to the Convention on the Rights of
Persons with Disabilities, “Official Gazette of the RS — International Treaties”, No. 42/09.
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humanity; e) equal opportunities; f) accessibility; g) equality of women and
men and h) respect for the developmental abilities of children with disabili-
ties as well as respect for the rights of children with disabilities to preserve
their identity.!! The CRPD contains provisions related to: equality, prohibi-
tion of discrimination and equality; position of women and children with
disabilities; raising awareness; accessibility; risky situations and humanitarian
disasters; equal recognition before the law; access to justice; absence of abuse
and exploitation; freedom of movement, thought and expression; independ-
ent living; respect for privacy, home and family; education; health; work and
employment; living conditions and social protection; participation in politi-
cal, public, cultural life, etc.!> The Republic of Serbia is also a member of
the Council of Europe, and regional documents on human rights are impor-
tant for this area, especially the European Convention for the Protection of
Human Rights and Fundamental Freedoms!3 and Protocol No. 12 (2000) to
the European Convention. That Convention regulates the prohibition of dis-
crimination, which is extremely important for the position of persons with
disabilities, and Protocol No. 12 recognizes the right to non-discrimination
for the exercise of all rights guaranteed by the national legislation of the sig-
natory states. Also, in 2009, the Revised European Social Charter was rati-
fied!4, which is the basic document of the Council of Europe in the field of
labour and social rights. Other important documents of the Council of Eu-
rope are the European Action Plan for Persons with Disabilities for the pe-
riod from 2006 to 2015 (2006) and the new Strategy of the Council of Europe
on Persons with Disabilities 2017-2023, which set the general goal of achiev-
ing equality, dignity and equality for persons with disabilities, through five
priority areas: equality and prohibition of discrimination; raising the level of
awareness; accessibility; equal recognition before the law and freedom from
exploitation, abuse and neglect. The European strategy for people with dis-
abilities 2010-2020: Europe without barriers!® is also of great importance.
This strategy represents an extremely important EU document that defines
the general policy framework for improving the position of persons with dis-
abilities, as well as more specific measures and activities in certain areas. For
the Republic of Serbia, the concluding observations and recommendations
of the UN mechanisms for human rights, especially the Committee for the
Rights of Persons with Disabilities, as well as the recommendations from the
Universal Periodic Review of the UN Human Rights Council, within which

11 Art. 3, CRPD.

12 Also see: Strategy for improving the situation of persons with disabilities in the Republic
of Serbia 2020-2024 (Strategija unapredenja poloZaja osoba sa invaliditetom u Republici
Srbiji), “Official Gazette of the RS”, No. 44/2020.

13 Law on the Ratification of the European Convention for the Protection of Human Rights
and Fundamental Freedoms, “Official Gazette of SMN - International Treaties”, No. 9/03,
5/05 and 7/05 and “Official Gazette of RS - International Agreements”, No. 12/10.

14 Law on Confirmation of the Revised European Social Charter, “Official Gazette of the
RS - International Treaties”, No. 42/09.

15  Council of Europe, Disability Strategy 2017-2023, https://rm.coe.int/16806fe7d4.
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recommendations were made regarding improving the situation, are very sig-
nificant for a person with a disability. It should also be noted that the national
legal framework regarding the rights of persons with disabilities is solid. Nu-
merous laws regulate the position and exercise of the rights of persons with
disabilities. Discrimination is prohibited by the Constitution of the Republic
of Serbia, which stipulates that everyone is equal before the Constitution and
the law, that everyone has the right to equal legal protection, without dis-
crimination, that any discrimination, direct or indirect, on any basis, includ-
ing psychological or physical disability.!®

In the Republic of Serbia anti-discrimination legal framework consist of,
along with the Constitution of the Republic of Serbia, the Law on Prevention
of Discrimination of Persons with Disabilities!”, the Law on Gender Equal-
ity!® and the Law on Prohibition of Discrimination!®. All three laws contain
rules of a substantive legal nature, as well as rules that regulate the procedure
for providing legal protection. The purpose of these legal regulations is the
prohibition of discrimination, which is a right that represents the founda-
tion of a modern democratic society. In order to realize this right, different
mechanisms of legal protection are available — constitutional, criminal law,
civil law and misdemeanor law protection, as well as protection before the in-
dependent state authority - the Commissioner for Protection of Equality.2? It

16  Constitution of the Republic of Serbia (“Official Gazette of the RS’ Nos. 98/2006,
115/2021) prohibits any discrimination, direct or indirect, on any grounds, especially on
the basis of race, sex, nationality, social origin, birth, religion, political or other belief,
property, culture, language, age and mental or physical disability (art. 21, para. 3). The
highest legal act of the Republic of Serbia guarantees everyone the right to equal legal
protection, without discrimination (art. 21, para. 2).

17 The Law on Prevention of Discrimination against Persons with Disabilities, “Official Ga-
zette of the RS”, No. 33/06.

18 The Law on Gender Equality, “Official Gazette of the RS”, No. 52/2021.

19 The Law on the Prohibition of Discrimination (“Official Gazette of the RS”, No. 22/2009,
52/2021) defines discrimination and discriminatory treatment as “any unjustified dis-
tinction or unequal treatment, i.e. omission (exclusion, limitation or priority), in relation
to persons or groups as well as members of their families, or persons close to them, in
an open or covert manner, which is based on race, skin color, ancestry, citizenship, na-
tional or ethnic origin, language, religious or political beliefs, sex, gender identity, sexual
orientation, property status, birth, genetic characteristics, health status, disability, marital
and family status, convictions, age, appearance, membership in political, trade union and
other organizations and other real or assumed personal characteristics” (art. 2, para. 1).
Discrimination against a person based on two or more personal characteristics is called
multiple or cross discrimination by the Law and is treated as a severe form of discrimina-
tion (art. 13, para. 5).

20  According to the Reports of the Commissioner for the Protection of Equality, which as an
independent state body continuously implements activities aimed at promoting equality
and preventing discrimination of all, including persons with disabilities, 26.4% of the total
number of complaints refer to discrimination based on disability. In 2017, disability was
also in first place, and for years it has been at the top in terms of the number of complaints
submitted to the Commissioner for the Protection of Equality. Trend of growth in the
number of complaints on this basis, shows that persons with disabilities and/or organiza-
tions of persons with disabilities feel empowered to seek protection of their rights. How-
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may happen, however, that an individual or the group cannot enjoy the pro-
tection.?! The Law on Prohibition of Discrimination??, the so-called the um-
brella anti-discrimination law, stipulates that discrimination exists if a person
or group of persons is unjustifiably treated worse than others are treated or
would be treated, exclusively or mainly because they have sought or intend to
seek protection from discrimination or because they have offered or intend to
offer evidence of discriminatory treatment.

Historically, the legal approach to the problem of persons with disabili-
ties is long and thorny. From the complete devaluation and disenfranchise-
ment of persons with disabilities as human beings to a certain level of social
respect. This level of social appreciation only comes with a significant devel-
opment of the concept of human rights. In such a development, the state, as
the guarantor of the protection of human rights, should determine in each
individual case to what extent the guaranteed rights of persons with disabili-
ties will be respected. The right to access the court, as one of the basic rights
guaranteed to all citizens, is not adequately provided for persons with dis-
abilities. CRPD plays an important role in solving this problem. When mem-
ber states sign the Convention, they are obliged to ensure effective access to
court for persons with disabilities under equal conditions with other persons,

ever, it should be born in mind that the number of complaints addressed to the Commis-
sioner for the Protection of Equality is still relatively small, as well as that the number of
submitted complaints does not necessarily reflect the real level of discrimination in society.
The largest number of complaints due to discrimination on the basis of disability in 2018
was filed due to discrimination in the provision of public services or in the use of facilities
and areas (79.8%), which indicates the systemic obstacles that people with disabilities face
when it comes to accessibility facilities and services, information and communications,
followed by complaints due to discrimination in proceedings before public authorities, in
the field of work and employment, provision of public services and education and profes-
sional training. Women and girls with disabilities are in a particularly disadvantaged posi-
tion, bearing in mind that they often face multiple and intersectional discrimination, due
to their gender, disability, and often other personal characteristics (sex, age, nationality,
etc.). Women and girls with disabilities face obstacles in access to justice, protection from
violence and abuse, exercising the right to family and parenting, education, health care,
employment, etc. Persons with disabilities, especially women and children with disabilities
and persons placed in institutions, may be exposed to an increased risk of violence, abuse,
and exploitation. Women with disabilities in institutions are exposed to specific forms of
gender-based violence. People with disabilities, especially women with disabilities, face vi-
olence both in the family and in the institutional environment, and the continuous action
of all competent authorities and other actors is necessary to ensure timely and effective
protection. See Commissioner for the Protection of Equality, Regular annual report of the
Commissioner for the Protection of Equality for 2018, Belgrade, 2019.

21  Andelija Tasi¢, "Prohibition of invoking liability in anti-discrimination legislation: na-
tional and European standards”, Collection of papers of the Faculty of Law, University of
Nis, No. 70, Vol. LIV, 2015, 980.

22 The Law on Prohibition of Discrimination does not distinguish between two different
forms of intersectional discrimination, additive and intersectional. Judicial and other
bodies that respond to cases of discrimination lack guidelines on how to act in the case
of intersectional discrimination, which can lead to its non-recognition and treatment as
‘uniaxial’ discrimination. In this context, victim of intersectional discrimination may be
denied the right to appropriate legal protection.
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including the provision of modifications in the procedure appropriate to the
age of the persons, to facilitate their roles as direct or indirect participants,
including them as witnesses in legal proceedings, or in investigative proceed-
ings and other preliminary stages of the procedure.?? Paragraph 2 of the same
CRPD Article determines how to ensure effective access to court for persons
with disabilities, an obligation of the state to promote training and educa-
tion of persons working in the field of administration of justice, including
the police and prison staff. What need to be point out is practical problem
i.e. the problem of impossibility of physical accessibility to courts and other
state courts bodies. It is still, to a large extent, present, especially because of
misunderstanding the concept of accessibility, that is, reasonable adaptation.
It should represent necessary and appropriate modifications and adjustments,
which do not constitute disproportionate or inappropriate burden, in order
to do such a thing in an individual case, where it is necessary to ensure the
enjoyment of all human rights and fundamental freedoms on an equal basis
with others”?* However, due to the lack of space and inappropriateness soci-
ety’s attitude, it is much more difficult for people with disabilities to achieve
their goals rights. Until recently, access ramps to public institutions were a
real rarity. Only the last few years, adaptation of the space to people has been
started with disabilities and access to the largest number of state and local
government buildings they got ramps for people with disabilities. Therefore,
when we talk about freedom of movement for persons with disabilities, it
is noted that there is no awareness of legal obligations and the necessity of
adapting the space to all citizens equally.2® This is a big problem because, for
example, people in wheelchairs, although they can hardly enter the building,
they cannot move around the building and still cannot exercise their right to
effective access to the court. In accordance with the aforementioned, the Con-
vention therefore defines the obligations of states in ensuring the accessibility
of the physical environment and the accessibility of the courts. Likewise, Art.
9, para 1. indicates the obligation of all member states to enable persons with
disabilities to live independently and participate fully in all areas of life, to
take appropriate measures to ensure their access, which include the identifi-
cation and removal of accessibility barriers, which refer, among other things,
to: (a) buildings, roads, transport and other closed and open spaces, includ-

ing schools, residential buildings, health facilities and workplaces.”%®

23 Art. 13, CRPD; art. 9 of the CRPD requires States to ensure equal access to facilities and
services, including access to public spaces, institutions, schools, websites, etc.

24 Art. 2, para. 1, subpara. 4, CRPD.

25 The goal of construction adapted to persons with disabilities must be the accessibility
of all public spaces buildings and institutions, regardless of whether they are new build-
ings, upgrades, partitions or renovation, to persons with disabilities. It should also be
taken into account that public buildings and institutions should be accessible not only to
wheelchair users, but also to persons with other types of disabilities.

26  Sanja Grbi¢, Dejan Bodul and Vanja Smokvina, “Diskriminacija osoba s invaliditetom

i njihova uklju¢enost u drustvo s naglaskom na pravo pristupa sudu’, Zbornik Pravnog
fakulteta Sveucilista u Rijeci, Vol. 33, No. 2/2012, 673.
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IIT CHALLENGES FOR ENJOYMENT OF RIGHTS OF
PERSONS WITH DISABILITIES

About 650 million people in the world or 10 per cent of the world’s pop-
ulation live with disabilities, and frequently encounter a myriad of physical
and social obstacles. They often lack the opportunities of the mainstream
population and are usually among the most marginalized in society.?” Wom-
en face barriers to full equality and advancement because of such factors as
race, age, language, ethnicity, culture, religion or disability. Persistence of cer-
tain cultural, legal and institutional barriers makes women (and girls) with
disabilities the victims of two-fold discrimination: as women and as persons
with disabilities.?

“Girls and women of all ages with any form of disability are among the
more vulnerable and marginalized of society. There is therefore need to take
into account and to address their concerns in all policy-making and pro-
gramming. Special measures are needed at all levels to integrate them into the
mainstream of development.”?°

One of the basic principles of contemporary law is reaffirmed in the Uni-
versal Declaration of Human Rights: “[a]ll human beings are born free and

27  Leonardo Despouy, Special Rapporteur of the Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities, “Human rights and Disabled persons”, Human
rights Studies Series, No. 6, United Nations Publication, No. E. 92, XIV, 1993, para. 140.

28 See WomenWatch: Feature on Women with Disabilities, https://www.un.org/women-
watch/enable/. As mentioned above in the paper, the rights of persons with disabilities
are grounded in a broad human rights framework based on the United Nations Charter,
the Universal Declaration of Human Rights, international covenants on human rights
and other human rights instruments. The Convention on the Rights of Persons with Dis-
abilities and the Optional Protocol to the Convention which entered into force on 3 May
2008, contains an article on women with disabilities, as well as several references to girls,
women, and gender issues. Also the EU has decided to introduce stricter measures to
prevent and eliminate intersectional discrimination, as well as to establish measures for
equal protection against discrimination on all grounds protected by EU legislation in
areas other than employment, as intended by the proposed “horizontal directive” of the
European Commission. The proposal of this Directive establishes a framework for com-
bating discrimination, including intersectional discrimination based on religion or belief,
disability, age and sex orientations in areas outside of employment. As for EU member
states, Greece, Italy, Romania, Slovenia, Austria, Bulgaria, Croatia, Germany and Sweden
have introduced the issue of intersectional discrimination into their legislation. See Pro-
posal for a Council Directive on implementing the principle of equal treatment between
persons irrespective of religion or belief, disability, age or sexual orientation, COM, July
2008, 426; European Union Agency for Fundamental Rights, Fundamental Rights Re-
port, Vienna, 2017, 69.

29  Further actions and initiatives to implement the Beijing Declaration and Platform for
Action, General Assembly Resolution S-23/3 of 10 June 2000, annex, paragraph 63. Also,
the girls and women according to the text of Convention “are subject to multiple or ag-
gravated forms of discrimination on the basis of race, colour, sex, language, religion, po-
litical or other opinion, national, ethnic, indigenous or social origin, property, birth, age
or other status; are often at greater risk, both within and outside the home of violence,
injury or abuse, neglect or negligent treatment, maltreatment or exploitation” Preamble
of the CRPD.
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equal in dignity and rights“3% This provision, based on a grand humanistic
notion of inherent dignity and equality of all members of the human family,
reaffirms that everyone is entitled to inalienable and inviolable rights, with
the obligation of the State to make those rights available to all, under equal
conditions. The principle of non-discrimination and the principle of equal-
ity are applied in a number of areas, including employment. Moreover, they
represent the fundamental principles of labour law, together with the free-
dom of work and the principle of tripartism. At the same time, equal em-
ployment opportunity and dignity at work®! is a key element of freedom of
work and right to work (in addition to free choice of profession and employ-
ment as well as prohibition of forced labour), while equal conditions of work
and equal career advancement opportunities represent an integral part of the
right to fair and just conditions of work. Equality at work was added to the
list of the most important employment and social policy issues (objectives, in
fact), mainly because of the social changes from the past few decades (chang-
es in demographic structure, acceleration of globalisation, changes in produc-
tion and organisation methods etc.) that helped widen the gap between the
proclaimed equality in employment and labour relations (formal equality)
on the one hand, and the actual ability and willingness to effectively apply
this principle in practice, on the other hand. In addition, intense activities of
international organisations (International Labour Organization2, Council of

30  Universal Declaration of Human Rights, art. 1. At the operational level, the core princi-
ples that follow from a rights-based approach have been identified as: Equality and Non-
Discrimination: All individuals are equal as human beings and by virtue of the inher-
ent dignity of each human person. All human beings are entitled to their human rights
without discrimination of any kind, such as race, colour, sex, ethnicity, age, language,
religion, political or other opinion, national or social origin, disability, property, birth
or other status as explained by the human rights treaty bodies. Participation and Inclu-
sion: Particular attention must be paid to the empowerment of vulnerable groups so that
they can claim their own rights. Accountability and the Rule of Law: Rights can only be
upheld if there are mechanisms to enforce the duty-bearers’ obligation to meet the claims
of right holders. These mechanisms must be in accordance with the rules and procedures
provided by law. See Disability Rights, Gender, and Development, A Resource Tool for
Action Secretariat for the Convention on the Rights of Persons with Disabilities of the
Department of Economic and Social Affairs/United Nations United Nations Population
Fund Wellesley Centers for Women (2008), Module 1-5.

31 For more about dignity at work see Slobodanka Kovacevi¢ Peri¢, Pristojan rad, Ph.D.
thesis, Pravni fakultet Univerziteta u NiSu, 2011, 36—43; Jovana Misailovié, Iva To$ié,
“O dostojanstvenom radu” in: Aktuelna pitanja savremenog zakonodavstva i pravosudja:
Zbornik savetovanja pravnika u Budvi, 2022, 285.

32 The evolution of international labor standards, from the aspect of modern and civiliza-
tional notions of freedom and human rights, can only be discussed with the establish-
ment of the International Labour Organization. Since its founding in 1919, the ILO has
focused all efforts on promoting the right to work, freedom of work, eradicating all forms
of forced labor, especially child labour, then on equality and eliminating discrimination,
social security, social dialogue, industrial relations, and others. In the last century, oppor-
tunism towards the ILO dominated, the attitude that the need to adopt new conventions
and recommendations was overcome, embodied in opinions that all the most important
issues in the field of working conditions have already been regulated in the largest num-
ber of countries. However, in the conditions of the modern development of production
forces and labor productivity, new problems and the need to further improve the level of
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Europe, European Union), aimed at creating conditions for equal opportuni-
ties and equal treatment at work, represent an important reason that the fight
against discrimination was made a priority in the contemporary labour law
and public policy.3?

Persons with disabilities belong to a group of people who are facing
significant obstacles in exercising and enjoying their right to work.>* Many
countries are facing high rates of unemployment of persons with disabilities,
which can be explained by employment discrimination as well as their lack of
education, caused, to a large extent, by discrimination in the education sys-
tem. In addition, the cause of high unemployment rates amongst the disabled
can be found in a reduced demand for unskilled labour as well as their fear
of forfeiture of social benefits upon entering into employment.3> The same

workers protection have arisen and will arise, so it will be necessary to adopt new inter-
national norms (which means new conventions and recommendations), i.e. to revise the
existing ones that have been overcome. It is a process that is important for us as a society,
and for the labor law of the Republic of Serbia, because by ratifying and accepting con-
ventions, recommendations and documents of the ILO, which are adopted in the field of
work, we can improve labour standards and adopt certain standards that are primarily
in favorem laboratoris, but also with elements of protection aimed at vulnerable groups.
For more see Milica Midzovi¢, “Promena zakonodavnih okvira radnopravnih instituta”
in Dusko Celi¢ (ed.) Zbornik radova Pravna tradicija i integrativni procesi (2020), 185.
Also ILO promotes equality of opportunity and treatment for persons with disabilities in
the world of work. Access of persons with disabilities to decent work is important both
as an essential right and in terms of the economic advantages it brings. To achieve this
goal, the ILO works to increase the employability of persons with disabilities, to support
employers becoming more inclusive and to promote enabling legislative and policy en-
vironments. For more see ILO, ILO and disability inclusion, https://www.ilo.org/wecmsp5/
groups/public/---ed_emp/---ifp_skills/documents/publication/wcms_407645.pdf.

33  Ljubinka Kovacevi¢, “Protection of persons with disabilities from employment discrimi-
nation, with a focus on serbian legislation and practice’, Pravni vjesnik, Vol. 30, No.
2/2014, 58.

34 People with disabilities are the world’s largest minority, representing 15% of the world’s
population. 80% of this population lives in developing countries. Unemployment rates
are highest among women with disabilities. The United Nations estimates that 75% of
women with disabilities are unemployed, and women with disabilities who are employed
often earn less than their male counterparts and women without disabilities. Gender dis-
parities also exist in education. While the overall literacy rate for people with disabili-
ties is 3%, UNESCO estimates that it is only 1% for women and girls with disabilities.
Women and girls with disabilities often face disproportionately high rates of gender-
based violence, sexual abuse, neglect, maltreatment and exploitation. Studies show that
women and girls with disabilities are twice as likely to experience gender-based violence
compared to women and girls without disabilities. Discrimination against persons with
disabilities hinders economic development, limits democracy and erodes society. See U.S.
Agency for International Development, Advancing women and girls with disabilities,
https://www.usaid.gov/what-we-do/gender-equality-and-womens-empowerment/women-
disabilities.

35 Many women and girls with disabilities depend on others for care, but are often also
caregivers themselves. They are therefore disproportionately affected by the lack of rec-
ognition and social support for unpaid care and domestic work. In addition, stereotypi-
cal views of women with disabilities as “unfit” mothers may lead to the termination of
parental rights by social service agencies or in child custody and protection proceed-
ings following divorce. See UN Women, Making the SGDs count for women and girls
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problem exists in The Republic of Serbia, where there are between 700.000
and 800.000 persons with disabilities; around 300.000 of them are older than
15 and younger than 65, and only 13% of them are employed. Such low rate
of employment of persons with disabilities in Serbia can be explained by vari-
ous factors, including their lack of education (more than 50% of persons with
disabilities have completed only primary school), indirect discrimination in
the education system, as well as their fear of forfeiture of social benefits upon
entering into an employment contract. A particularly important reason for
massive unemployment of persons with disabilities is the employment dis-
crimination.®® The Belgrade Center for Human Rights published a study on
women’s labor rights in Serbia, according to which it follows that women in
Serbia have had a very difficult time in the last two decades to exercise their
labor rights despite the great changes and successes in the legislative process
level (adoption of many conventions, membership in the Council of Europe,
adoption of the Law on Labour in 2005).3” This situation is even worse when
it comes to women who have a certain type of disability, they experience in-
tersectional discrimination, which places them at higher risk of gender-based
violence, sexual abuse, neglect, maltreatment and exploitation. It has already
been said that the international context of the development of human rights
last starting with the Universal Declaration of Human Rights from 1948, and
especially from adoption of the United Nations Convention on the Elimina-
tion of All Forms of Discrimination Against Women of 1979, it makes civili-
zational advances in the sense of improvement international legal and nation-
al protection of women’s rights. International law and the law of the European
Union are continuously improving the legal system regarding equality and
protection of women. The European Union in its primary law — from the first
founding acts, and especially in the Lisbon Treaty, nurtures the principle of
gender equality. Also, in the directives that the European Communities and
EU have adopted since 1975 until today, the areas in which special protection
for women is introduced are constantly being enriched (from initial measures
related to employment to current measures related to violence, sexual harass-
ment, maternity, balancing work and family obligation).38

with disabilities, https://www.un.org/development/desa/disabilities/wp-content/uploads/
sites/15/2019/10/Making-SDGs-count-for-women-with-disabilities. pdf.

36  Kovacevi¢ (2014), op. cit., 59. Confirmation of the principle of equality is not enough
to eliminate all cases of inequality in the field of employment and labor relations. The
state, therefore, must intervene in order to create conditions for the establishment of real
equality in this area. That intervention, in particular, involves taking measures that facili-
tate the sending of persons who traditionally face a disadvantageous position to labour
market. These measures include special protection, assistance or some other form pref-
erential treatment, which should contribute to the establishment of complete and real
the equality of persons who, due to a certain characteristic, are placed in a less favorable
position or bear the consequences of past or current discrimination in any other way.
See: Ljubinka Kovacevi¢, “Zapo§ljavanje lica sa invaliditetom” in Drenka Vukovi¢, Mihail
Aradarenko (eds.), Socijalne reforme, sadrzZaj i rezultati (2011), 195.

37 Jovana Zori¢, Nevena Dici¢, Nenad Petkovi¢, Radna prava Zena u Srbiji (2008).

38 Also, the most important strategic documents significantly contribute to tracing gen-
der equality as an EU priority: EU Roadmap for Gender Equality, European Charter
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The Article 6 of The Law on Prevention of Discrimination against Per-
sons with Disabilities prescribes that discrimination also exists in the event
that the person discriminated against is treated worse than he/she is treated
or would be treated according to another, solely or mainly because he was
discriminated against sought, or intends to seek, legal protection against
discrimination or because he/she has offered or intends to offer evidence
of discriminatory treatment. The Law on the Prohibition of Discrimination
stipulated that every person is entitled to the equal access and equal protec-
tion of their rights before the courts and public administration bodies. Dis-
criminatory actions by an official or a person in charge in a public authority
body are considered a grave breach of duty. The Law explicitly defines the
discrimination as any unwarranted difference making or unequal treatment
(exclusion, limitation or preferential treatment), in relation to individuals
or groups as well as members of their families or persons close to them, be
it overt or covert, on the grounds of genetic characteristics, health and dis-
ability inter alia.®®

When talking about the rights of people with disabilities, first of all, we
should point out the fact that about 15% of the total population of the mem-
ber states of the Council of Europe are people with disabilities. Although the
European Convention on the Protection of Human Rights and Fundamental
Freedoms (ECHR) % does not contain provisions on the protection of per-
sons with disabilities, this does not mean that persons with disabilities should
be deprived of the protection of their threatened rights. We can say that the
ECHR protects rights that can be classified as political and civil, but social
and cultural rights are beyond its protection. Specifically, Article 14 of the
ECHR, which refers to the prohibition of discrimination, requires the state
to explain why it treats people with disabilities differently, emphasizing that
people who are in significantly different situations should be treated differ-
ently, therefore appropriately. It is also possible to refer to Art. 3 of the ECHR
if the victims reach a certain degree of suffering with regard to gender, age
and health, but a broader interpretation of private life allows us to use Art.
8 of the ECHR. Art. 6 of the ECHR does not explicitly state the right to ac-

on to women (EU Womens Charter), Strategy for equality between women and men
2010-2015, European Gender Equality Pact 2011-2010. See Dragica Vujadinovi¢, Vo-
jislav Stanimirovi¢, “Rodni odnosi u Srbiji u doba tranzicije — Izmedu repatrijarhalizacije
i emancipacije” in Goran Dajovi¢, Bojan Vrani¢ (eds.), Demokratska tranzicija Srbije —
(re)kapitulacija prvih 20 godina (2016), 202.

39 UN Agency for Gender Equality, within the project “Autonomy, Voice and Participation
of Persons with Disabilities in Serbia’, supported and aided the girls and the women with
disabilities to exercise their rights in 2018, encouraged them and motivated them to im-
prove their daily life and supported them by means of mentorship in pursuing their ca-
reer and in professional development. See Inputs from the Protector of Citizens of the
Republic of Serbia for the special rapporteur on the rights of persons with disabilities
concerning good practices to ensure effective access to justice for persons with disabili-
ties, Republic od Serbia, Belgrade, No. 346-159/19.

40  Council of Europe, European Convention for the Protection of Human Rights and Fun-
damental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5.
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cess the court, but it is one of the most important tacit principles from Art.
6 of the ECHR established and elaborated in detail by the European Court of
Human Rights.#! The Committee for the Rights of Persons with Disabilities
is concerned about the absence of specific activities aimed at preventing and
combating the multiple and intersectional discrimination that women and
girls with disabilities face, especially in access to justice, in education, health
care and employment, protection from violence and abuse, because there
is not enough transparent financing and measures related to employment,
adapted to the needs of women with disabilities, and because women with
disabilities are not consulted when developing programs and measures aimed
at women or people with disabilities in general. Therefore, it is recommended
to the Republic of Serbia to*?: (a) include the perspective of women and girls
with disabilities in policies, programs and strategies of gender equality and
the gender perspective in strategies on disability, to eradicate multiple and
intersectional discrimination in all spheres of life; (b) take appropriate meas-
ures to prevent and combat multiple and intersectional discrimination faced
by women and girls, especially in access to justice, education, health care and
employment, protection against violence and abuse; (c) ensure consultation
with women and girls with disabilities, through their representative organiza-
tions, in connection with the development, implementation and evaluation
of programs and measures for all issues that directly concern them and (d)
ensure sufficient funds for improving the status and employment of women
with disabilities and the promotion of programs related to gender equality.*?

IV RIGHT TO COURT ACCESS FOR PERSONS
WITH DISABILITIES ACCORDING TO ECHR AND
JURISPRUDENCE OF ECtHR

According to the key provisions of Article 12 on equal recognition before
the law and Article 13 on access to justice of the ECHR, States must: “(a)
recognize that persons with disabilities enjoy legal capacity on an equal basis
with others in all aspects of life; (b) take appropriate measures to provide ac-
cess to persons with disabilities to the support they may require in exercising
their legal capacity; (c) ensure that all measures that relate to the exercise
of legal capacity provide for appropriate and effective safeguards to prevent
abuse, including by ensuring that measures relating to the exercise of legal

41  Therefore, a great progress has been made in the practice of the European Court of Hu-
man Rights.

42 According to fact that states agree to respect, protect and fulfil the human rights con-
tained in treaties or conventions: a) to respect means that states must not interfere with
or restrict human rights; b) to protect involves passing laws and creating mechanisms to
prevent violation of rights by state authorities and by non-state actors; ¢) to fulfil means
that states must take positive action to ensure the enjoyment of human rights. See: Eu-
ropean Convention on Human rights Guide for the Civil and Public Service, Irish Human
Rights Commission, Dublin, (2012), 17.

43 CRPD/C/SRB/CO/1, May 2016, paras. 11. and 12.
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capacity respect the rights, will and preferences of the person; (d) ensure ef-
fective access to justice for persons with disabilities on an equal basis with
others, including through the provision of procedural and age appropriate
accommodations, in order to facilitate their effective role as direct and indi-
rect participants, including as witnesses, in all legal proceedings, including at
investigative and other preliminary stages.** Articles 12 and 13 of the ECHR
represent a paradigm shift in the legal recognition of the autonomy of per-
sons with disabilities. The Convention rejects historically entrenched under-
standings of disability that deprive persons with disabilities of any means to
exercise their will and preferences, which in many countries have effectively
resulted in denying their access to justice and procedural safeguards on an
equal basis with others. Unlike other international instruments for the pro-
tection of human rights, there is no general duty of non-discrimination in
the ECHR beside Art. 14 which guarantees additional protection for other
material rights provided by the Convention. However, the ECHR stated that,
even if it is established that the state has not violated its obligations in re-
spect of any of the material rights which is in question in a certain case, it
can still be determined that it is the same right violated in connection with
Art. 14. This is closely related to the question of whether injury may occur
of the ECHR, i.e., Art. 14. in connection with some other protected right if
contracting states behave differently without objective and reasonable justi-
fication towards persons with disabilities, thus hindering them in exercising
their guaranteed rights.*> That'’s how the European Court of Human Rights is
in the case Thlimmenos v. Greece*® established that discrimination also exists
when “contracting states do not treat people who are in significantly different
situations, differently, without objective and reasonable justification” How-
ever, ECHR was always considered the so-called adaptable instrument in the
sense of adaptation to newly emerging needs, that is that’s why in court prac-
tice it is also called a “living instrument”. Although ECHR does not explic-
itly mention disability (except exceptionally in Art. 5, para. 1), requests that
applicants with disabilities submitted to the former European Commission
for years and to the European Court of Human Rights “create” significant ju-
dicial practice and principles in this area.*’” After that, a big “leap” in the pro-
tection of the rights of persons with disability was made with the passing of
the judgment Glor v. Switzerland.*® European Court of Human Rights “con-

44  UN, Committee on the Rights of Persons with Disabilities, General Comment on Article
12: Equal recognition before the law (2014).

45  Art. 14 of the ECHR: “The enjoyment of the rights and freedoms set forth in this Con-
vention shall be secured without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin, association with a
national minority, property, birth or other status”

46  Thlimmenos v. Greece, App. No. 34369/97, 06.04.2000.

47  Loukis Loukaides, “The European Convention on Human Rights and the rights of per-
sons with disabilities”, in: “Human Rights, Disabililty — Children, Towards international
instruments for disability rights: The special case of disabled children”, Proceedings of the
Conference, Council of Europe Publishing (2004), 38.

48  Glor v. Switzerland, App. No. 13444/04, 30.04.2009.
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sidered that there is a consensus at the European and world level and a need
to protect people with disabilities from discriminatory treatment”. Here for
the first time, the European Court found discrimination against people with
disabilities and established a violation of Art. 14 in connection with Art. 8
because Switzerland declared the applicant incompetent for the performance
of military service and therefore imposed on him the obligation to pay taxes.
Switzerland established that Mr. Glor cannot serve in the army due to the fact
that he is ill from diabetes that requires appropriate medical assistance that
cannot be given to him in the army.*’

In the case of Price v. United Kingdom which is the most significant case
of violation of Art. 3 in relation to persons with disabilities, The European
Court of Human Rights claimed that there had been humiliating treatment
of the applicant since the United Kingdom has not fulfilled its obligation to
accommodate the special needs of Ms. Price due to her disability. Due to the
disease, her limbs were shortened and she had a related health problems, in-
cluding kidney problems. Since she refused to answer to the questions raised
in the proceedings before the District Court, she was sentenced to prison for
three days. She was denied the right to use electric wheelchair charger, she
spent the night in a very cold cell, she could not even use the bed, and it was
also difficult for her to use the toilet, which was not adapted for people with
disabilities. The European Court of Human Rights found that there was a
violation of Art. 3 of ECHR and issued a judgment which determined that
states must adjust prison conditions to people with disabilities. States must
take into account the different circumstances and provide appropriate treat-
ment to persons with disabilities. That shows the need to comply with reason-
able adjustments when preventing violations of the absolute right from Art. 3,
prohibitions of torture and degrading and inhuman treatment. However, the
of range this right is very narrow and allows persons with disabilities protec-
tion within the framework of its exact content.’® On the other hand, in the
case Malone v. United Kingdom>!, women with disability claimed that, due to
a dispute related to the purchase and sale of an apartment, she had to attend

49  However, they did not consider that his illness was serious enough in order to exempt
him from paying taxes for a certain number of years. Also, he did not enable to replace
military service with civilian service because according to Swiss law he did not meet cer-
tain conditions for that. Mr. Glor stated that there was a violation of art. 14 together with
art. 8. because he was discriminated against on the basis of a disability that prevented
him from serving in the army. The European Court of Human Rights found a violation
of art. 14 due to discrimination based on disability. That's how the ECtHR in 2009 for
the first time in the Glor v. Switzerland judgment established that it had occurred to the
discrimination of a person with a disability solely because of his disability. Until then,
all judgments related to injuries to persons with disabilities were based exclusively on
the determination of injuries on the same grounds as all other victims of violation of the
rights provided by ECtHR. Also see Grbi¢, op. cit., 164.

50  Price v. United Kingdom, App. no. 33394/96, 10.07.2001.

51  Malone v United Kingdom, App. No. 8691/79, 02.08.1984. Therefore, we can say that the
right to access the court is in terms of “reasonable accommodation” from art. 1., para 2.
ECHR achieved by applying the provisions of the European Convention as well as the
protection of the European Court of Human Rights, mainly by referring to the provisions
of art. 14. and connection with arts. 8 and 6 of the ECHR.
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the trial in the premises of the court, which was unavailable to her. She had to
travel a long journey to get to the court hearing started at 4:30 in the morn-
ing. That caused her great pain, because of which she later had to lie down in
bed for days. The court building itself was also inaccessible, and not equipped
with toilets for the persons with disability, which is why she also had big
problems since she used to wait six hours for a hearing. She claimed to the
European Court of Human Rights that the case should have been transferred
to court in the place where she lived and which was adapted to the needs of
persons with disability. She pointed out that there was a violation of Art. 6
of the Convention. However, the European Court of Human Rights declared
the case inadmissible because the applicant did not take appropriate action
measures and requested the transfer of the case to another court before it was
assigned to the court in London. From the abovementioned decision, it can
be seen that the European Court of Human Rights wasn't willing to change
its practice related to Art. 6 and persons with disabilities can say that it is a
very unsatisfactory decision. People with disabilities are required to inform
the court about their problems, but this should not exempt the state’s duty of
reasonable accommodation, as it was in the Malone case.

In the 2016 decision in the Cam v. Turkey case, the ECtHR for the first
time stated the “reasonable adjustment” criterion from Art. 2 of the CRPD
which includes “necessary and appropriate changes and adjustments that do
not impose a disproportionate and inappropriate burden are required in the
specific case, to ensure that people with disabilities enjoy and use all human
rights equally with other persons” Namely, the ECtHR determined that the
prohibition of discrimination also includes situations in which a reasonable
adjustment is refused, so in this particular case that was the refusal to enroll
a blind student in music injury academy.”?

Regarding the abovementioned cases and claims to the right to a fair
trial as well as the right of access to a court (which is tacitly contained in the
ECHR and created and elaborated in detail by the European Court of Human
Rights in its jurisprudence) must exist and must be insured by law. Because
of its great importance, the European Court of Human Rights elaborated in
detail the content of the right of access to the court. Regarding this paper, we
should point out that each specified part of the right of access to the court
cannot be exercised without a reasonable accommodation that makes pos-
sible access to the court for persons with disabilities. Unfortunately, the prac-
tice of the European Court of Human Rights here still remains limited.

V ACCESS TO JUSTICE FOR PERSONS
WITH DISABILITIES
A large number of the world’s population has some form of disability
so it is necessary that the fight against all forms of discrimination and the

promotion of equality involves the application of a greater number of instru-

52 Cam v. Turkey, App. No. 51500/08, 23.02.2016.
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ments at different levels. In terms of disability, it is necessary to define the
same as a condition when permanent changes in a persons state of health oc-
cur that cannot be removed by treatment or medical rehabilitation measures,
and which cause a loss or reduction of work ability, and also general abilities
in everyday life situations. In the wider European context, perhaps the best
definition was given by the independent lawyer Geelhoed in a case before the
European Court of Justice in Luxembourg, in which he said that persons with
disabilities are those who have serious functional limitations due to physical,
psychological or mental effects, which are of longer duration or of a perma-
nent nature. > Although the CRPD introduces the social model of disability,
there are still doubts regarding the demarcation of illness and disability.>* At
the very core of all legal acts, both international and domestic, the funda-
mental right of persons with disabilities is: living within the community and
participating in it. That includes appropriate access to court. However, the
problem of the concept of the right to access the court is widely understood,
to the extent that “in a democratic society, the right to fair conduct of court
proceedings, in the sense given to it by the ECtHR, occupies such an impor-
tant place, that a restrictive interpretation of Article 6, paragraph 1, does not
meet the goal and the purposes of those provisions. ">

In order to achieve a complete concept of the right to a fair trial and ac-
cess to court®® as a human right in the context of this paper, it is necessary

53  Sanja Grbi¢, Dejan Bodul and Vanja Smokvina,;’Diskriminacija osoba s invaliditetom i
njihova uklju¢enost u drus$tvo s naglaskom na pravo pristupa sudu’, Zbornik Pravnog
fakulteta SveuciliSta u Rijeci, Vol. 33, No. 2, 1991, 670.

54 It should also be noted here that persons suffering from rare diseases enjoy special pro-
tection in the field of work and employment in accordance with the special law protec-
tion of persons with disabilities, in many laws in the world. But, this should be separated
because people suffering from rare diseases requires a more individualistic approach in
regulating their labour law status with adequate application of the provisions of the law
regulating the right to work and employment of persons with disabilities. Persons suffer-
ing from rare diseases as well as persons with disabilities should not be seen through the
prism of disability diseases, but should strive to create such conditions in their environ-
ment in which everyone will be equal and have the conditions for the realization and
enjoyment of guaranteed rights, including labour rights. See Milica Midzovi¢, “Pravo na
zapoSljavanje i rad osoba obolelih od retkih bolesti” Radno i socijalno pravo, Vol. XXIV,
No. 2/2020, 241, 251.

55  Delcourt v Belgija, App. No. 2689/65, 17.01.1970; On the other hand, Perez v France, App.
No. 47287/99, 12.02.2004: “the right to a fair trial holds so prominent a place in a demo-
cratic society that there can be no justification for interpreting Article 6 of the Conven-
tion restrictively”.

56  Universal Declaration of Human Rights, although it does not explicitly use the term
“right of access to the court”, in several articles indicates its proclamation. Art. 7 indi-
cates that every person is equal before the law and everyone has the right to equal legal
protection, without any discrimination. Art. 8 proscribes that everyone has the right to
an effective legal remedy, while Article 10 indicates that everyone is equally entitled to a
fair and public hearing by an independent and impartial court. International Covenant
on Civil and Political Rights United Nations adopted by the General Assembly of the
United Nations on 19 December 1966 indicates that everyone must be equal before the
court. Paragraph 3, point 7 of the same article suggests that everyone has the right to
free help of an interpreter if they do not understand or speak the language which is used
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to analyze the provisions of the ECHR, but also jurisprudence of the Euro-
pean Court of Human Rights. Article 6 of the ECHR proclaims: the right to a
trial within a reasonable time, the public nature of the trial, the independence
of the competent authority bodies, the right of the accused to be informed
about the nature and reasons of accusations, to examine the witnesses against
him and to allow witnesses in his favor, as well as the law to the defender.>”
Despite all of this persons with disabilities often find themselves marginal-
ized by society and by our justice systems.>

While access to justice is fundamental for the enjoyment and fulfilment
of all human rights, many barriers prevent persons with disabilities from ac-
cessing justice on an equal basis with others. Such barriers include restric-
tions on the exercise of legal capacity; lack of physical access to justice fa-
cilities, such as courts and police stations; lack of accessible transportation
to and from these facilities; obstacles in accessing legal assistance and repre-
sentation; lack of information in accessible formats; paternalistic or negative
attitudes questioning the abilities of persons with disabilities to participate
during all phases of the administration of justice; and lack of training for pro-
fessionals working in the field of justice. In the justice system, persons with
disabilities are often considered to be unworthy of, unable to benefit from or
even likely to be harmed by due process protection provided to all other citi-
zens. When interacting with the justice system and law enforcement officials,
a person may be confronted with individual and system biases and structural
inequality on a variety of grounds. While recognizing that these intersecting
variables cannot be disentangled and must be challenged as a whole we have
to take into account the unequal access to justice that is the consequence of
bias, stigma and the lack of understanding about persons with disabilities by

in court. Likewise, the International Covenant on Economic, Social and Cultural Rights
adopted by the General Assembly of the United Nations on 19 December 1966, although
it does not contain a specific provision on the right to access to court, indicates that
an effective judicial and administrative legal remedy is irreplaceable. UN Econ. & Soc.
Council, General Comment 9: Domestic Application of the Covenant, paras. 9-10, U.N.
Asst. E/C/1998/24 December 3 (1998).

57  Art. 6 of the ECHR.

58 Working to ensure that persons with disabilities have access to justice, that they are not
excluded or marginalized by our justice system can be both fulfilling and frustrating.
We can improve access to justice by removing physical and architectural barriers. As our
daily lives become increasingly dependent on technology, we can also improve access to
justice (which, arguably, includes not merely access to justice systems, but equal access to
the quality of life that others enjoy—a “just life”) by ensuring that information and activi-
ties that can be accessed only via technology are available to persons with disabilities. See
examples of how technology is being used to support these efforts and suggestions re-
garding additional ways in which technology could be employed at: David Allen Larson,
“Access to Justice for Persons with Disabilities: An Emerging Strategy”, Laws, No. 3/2014,
220-238. Everyone is equal before the law — people with disabilities have the right to be
included in all parts of the justice system: to go to court, take other people to court, take
part in the work of the police and courts. But often this does not happen. See: The rights
of people with disabilities, https://www.ohchr.org/sites/default/files/Documents/Issues/Dis-
ability/SR_Disability/GoodPractices/Access-to-Justice-easy-en.pdf.
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officials in the justice system. In the context of defendants and suspects in
criminal cases, wrongful convictions can result from false confessions, mis-
taken identification and official misconduct, which may be the consequence
of coercion and lack of information and understanding by persons with dis-
abilities. All persons with disabilities have legal capacity and, therefore, no
one shall be denied access to justice on the basis of disability. And author will
underline the need to “recognize and assume the full capacity and right of
persons with disabilities to participate in the proceedings of all courts, tribu-

nals and forums.”>®

Achieving equality implies equal access to justice, without obstacles and
discrimination, ensuring that persons with disabilities exercise all their rights
under equal conditions and on an equal basis, while ensuring the appropriate
adjustment of procedures in order to exercise the right to a fair trial, the im-
position of adequate sanctions and compensation for victims with disabilities,
and statistical monitoring and review of these procedures. The provision of
legal aid, including free legal aid, must also be adapted to persons with dis-
abilities and conditions must be ensured for them to exercise their right to
judicial protection on an equal basis. This means that the buildings of courts,
prosecutor’s offices and the police should be accessible, as well as lawyers’
offices and offices where free legal aid is provided. In addition, this includes
providing interpreters whenever necessary, as well as obtaining court docu-
ments in customized formats. It also implies adjustments to the court proce-
dure, taking into account the needs of the disabled person, their age and gen-
der. According to the data of the Ministry of Justice, there are 22 permanent
court interpreters for the hearing impaired in the records of permanent court
interpreters, while a total of 49 courts in the Republic of Serbia are equipped
for access by persons with disabilities.®” Concerns were expressed about the

59 “Facilities and services must be universally accessible to ensure equal access to justice
without discrimination of persons with disabilities: To guarantee equal access to justice
and non-discrimination, States must ensure that the facilities and services used in le-
gal systems are built, developed and provided on the basis of the principles of universal
design by taking, at a minimum, the following actions: (a) Enacting and implementing
enforceable laws, regulations, policies, guidelines and practices that guarantee the acces-
sibility of all facilities and services used in the justice system, based on the principles of
universal design, including: (i) Courts, police facilities, prisons, detention and forensic
facilities, jury facilities, administrative offices and other such places (including toilets,
cells, offices, entrances, lifts, canteens and recreational spaces in those places); (ii) Infor-
mation, communications and other services, including information and communications
technology and systems; (b) Ensuring that all means of transportation used in the justice
system are accessible; (c) Ensuring that adequate financial resources are available to make
the justice system physically accessible to persons with disabilities in accordance with
the principles of universal design; (d) Guaranteeing the provision of procedural accom-
modations when facilities and services fail to ensure access to the existing physical envi-
ronment, transportation, information and communications for persons with disabilities.”
International Principles and Guidelines on Access to Justice for Persons with Disabilities,
Geneva, August 2020, 13.

60 Report from the Ministry of Justice of the Republic of Serbia of October 2019.
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lack of information on special measures and protocols to ensure appropriate
procedural, gender and age adjustments in court proceedings, including the
provision of sign language interpreters for the deaf and communication for-
mats accessible to the deaf and blind, people with mental disabilities and peo-
ple with psychophysical disorders, especially in civil litigation. At the same
time, concern was expressed that women with disabilities are not protected
from sexual violence on an equal basis with others.®! Therefore, The Com-
mittee for the Rights of Persons with Disabilities recommended Serbia to take
steps to ensure unhindered and non-discriminatory access to justice by pro-
viding procedural and age-appropriate adjustments based on the free choice
and determination of persons with disabilities, as well as to establish protec-
tive mechanisms in this regard. It was also recommended to adopt measures
aimed at ensuring the access of deaf people to civil proceedings, on an equal
basis, as well as a review of the Criminal Procedure Code to ensure that pro-
cedures, sanctions and compensation for victims with disabilities are aligned
with the CRPD.%?

VI CONCLUSION

Persons with disabilities are not a homogenous group and that results in
a complex web of factors creating barriers for accessing justice. Their experi-
ence of disability and therefore the barriers they face differ because of their
disadvantaged social and economic conditions, the additional disadvantages
they may experience because of their identification with other groups, for
example, ethnic groups, further disadvantages they may experience due to
the status they are accorded within these groups, for example, status result-
ing from age, gender, and sexual orientation; intersectional discrimination
the type and severity of the disabilities they experience, and other disadvan-
tages experienced because of the way that laws are written and implemented.
Despite the obvious difficulties of introducing an intersectional approach in
anti-discrimination laws and policies, without it one cannot properly see so-
ciety or the position of individuals and groups who are discriminated against
simultaneously on several grounds intertwined in such a way that they can-
not be separated. The first step in the introduction of this approach into the
national legislation is the formulation of a clear and precise definition of the
discrimination and its forms: additive, intersectional, complex and pre-col-
lapsing discrimination. These forms of discrimination should be defined in a
way that they can be easily distinguished, and on the other hand, to prevent
arbitrary interpretations in practice, which would create doubts and confu-
sion in the application of the respective provisions. Further elaboration of
intersectional discrimination in laws and policies should provide victims of

61 Art. 178 and 179, The Law on Amendments to the Criminal Code, “Official Gazette of
the RS”, No. 35/19.

62  Paras. 23 and 24 of the CRPD/C/SRB/CO/1, May 2016.
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intersectional discrimination with effective legal protection against discrimi-
nation and fair compensation.

Traditionally, the rights of persons with disabilities fall under social rights.
Therefore, today, the advancement and improvement of the rights and position
of persons with disabilities, both internationally and nationally, takes the form
of political pressure on competent bodies, which consists in the adoption of
special measures (in the form of constitutional provisions, appropriate legisla-
tion on disability, etc.). Such measures are aimed at improving the conditions
and quality of life of persons with disabilities, so there is a necessity for support
from state funds, the establishment of special institutions for people with dis-
abilities through health insurance, day care, rehabilitation, education, employ-
ment, etc. In the Republic of Serbia, in the field of improving the position of
persons with disabilities, in the broadest sense, significant progress has been
made so far, but bearing in mind that the numerous risks of social exclusion of
persons with disabilities tend to multiply, it is necessary, by applying a multidis-
ciplinary and multisectoral approach, to constantly act by undertaking various
activities to minimize these risks. It is necessary to improve the overall social
and economic position of persons with disabilities in the Republic of Serbia
and their equal participation in society, by removing obstacles in the areas of
accessibility, participation, equality, employment, education and training, social
protection, health and other aspects that contribute to equalizing their oppor-
tunities and achieving inclusive equality. Measures from social law are neces-
sary here in order to improve the conditions and quality of life of persons with
disabilities, but also they should be guaranteed equal civil and political rights.

The Committee for the Rights of Persons with Disabilities is concerned
about the absence of specific activities aimed at preventing and combating the
multiple and intersectional discrimination that women and girls with disabili-
ties face, especially in access to justice, in education, health care and employ-
ment, protection against violence and abuse, because there is not enough trans-
parent financing and measures related to employment, adapted to the needs of
women with disabilities, and because women with disabilities are not consulted
when developing programs and measures aimed at women or people with dis-
abilities in general. The Republic of Serbia is encouraged to conduct a compre-
hensive analysis to assess the situation, special needs and aspirations of vulner-
able groups of women, including women with disabilities, in order to collect
data for the improvement of the legislative framework and policy development.
Achieving equality implies equal access to justice, without obstacles and dis-
crimination, ensuring that persons with disabilities exercise all their rights
under equal conditions and on an equal basis, while ensuring the appropriate
adjustment of procedures in order to exercise the right to a fair trial, the impo-
sition of adequate sanctions and compensation for victims with disabilities, and
the statistical monitoring and review of these procedures. The provision of legal
aid, including free legal aid, must also be adapted to persons with disabilities
and conditions must be ensured for them to exercise their right to judicial pro-
tection on an equal basis. This means that the buildings of courts, prosecutor’s
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offices and the police should be accessible, as well as lawyers’ offices and offices
where free legal aid is provided. In addition, this includes providing interpret-
ers whenever necessary, as well as obtaining court documents in customized
formats. It also implies adjustments to the court procedure; more elaborate and
specified conclusion is desirable. By comparative analysis of practice of the Eu-
ropean Court and the national legislation of Serbia, it can be determined that,
nor with its own legal regulations, nor their compliance in practice, Serbia did
not fully succeed in this. There are indisputably positive developments on that
path, but on the issue of protection of persons with disabilities, especially their
judicial protection as well as access to court and justice, additional mechanisms
should be undertaken.
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PRAVO NA PRISTUP SUDU OSOBA
SA INVALIDITETOM U ZAKONODAVSTVU
REPUBLIKE SRBIJE

Apstrakt

Osobe sa invaliditetom, posebno Zene, suoc¢avaju se s rizikom intersek-
cionalne diskriminacije, §to ih stavlja u ve¢i rizik od rodno zasnovanog nasi-
lja, seksualnog zlostavljanja, zanemarivanja, maltretiranja i eksploatacije. One
zauzimaju krajnje marginalizovanu poziciju u nasem drustvu, sto ih, u po-
invaliditetom ce$¢e dozivljavaju nejednakost u zaposljavanju, napredovanju i
placanju za rad, a ¢esto su i marginalizovane u drustvu, kao i u pravosudnom
sistemu. Za srpsko zakonodavstvo je od velikog znacaja da se svakoj osobi
sa invaliditetom pruzi pravo na jednake moguc¢nosti, a posebno u pogledu
ostvarivanja prava na sudsku zastitu. Ostvarivanje prava na jednakost i zastitu
od diskriminacije zahteva da Zrtve diskriminacije mogu da traze pravnu za-
$titu za kr$enje ovih prava pred sudskim ili upravnim organima ili specijalizo-
vanim telima za zastitu ravnopravnosti. Medutim, postoje odredene nerazvi-
jene oblasti u pravosudnom sistemu Srbije koje ometaju delotvornu primenu
antidiskriminacionih zakona i zastitu Zena i drugih osoba sa invaliditetom.
Nerazvijene oblasti se odnose na trajanje postupka, nedostatak poverenja u
pravosude i potrebu za dodatnom obukom o diskriminaciji. Osim toga, pro-
blem predstavlja i to $to mnoge osobe sa invaliditetom u Srbiji nisu svesne
mogucnosti zastite svog prava na ravnopravnost i zastitu od diskriminacije,
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ne mogu sebi da priuste da traze pravno otklanjanje posledica kada dode do
povrede njihovih prava i tesko fizi¢ki mogu da dodu do sudova. Autorka ¢e u
radu analizirati i praksu Evropskog suda za ljudska prava u vezi sa povreda-
ma prava osoba sa invaliditetom, kao i uskladenost domaceg zakonodavstva
sa odredbama Konvencije o pravima osoba sa invaliditetom u cilju davanja
predloga de lege ferenda.

Klju¢ne reci: Osobe sa invaliditetom; Zene sa invaliditetom; Sudska zastita;
Rodno zasnovano nasilje; Diskriminacija; Pravo na pristup sudu.
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POLOZAJ LICA SA INVALIDITETOM NA POLjU
POSLOVNE SPOSOBNOSTT*

Apstrakt

Prednacrtom zakona o izmenama i dopunama Porodicnog zakona predlo-
Zene su izmene u odnosu na pozitivnopravno resenje u pogledu materije kojom
se regulise ustanova liSenja poslovne sposobnosti. U nekoliko odredaba kojima
se predlaze uredenje mogucnosti tzv. ogranicenja poslovne sposobnosti, uvode
se, na prvi pogled, vazne izmene. Medutim, iako u izvesnom smislu donose
napredak u odnosu na vaZeée resenje, detaljnija analiza predloZenog resenja
¢ini se da pokazuje da se poloZaj pojedinih lica ¢ija bi poslovna sposobnost bila
ogranicena nece u bitnom razlikovati od poloZaja lica koja se po vazecem re-
Senju potpuno i delimicno lisavaju poslovne sposobnosti. Osim analize predlo-
Zenih resenja, u radu se paznja posvecuje i pitanju koliko je uopste opravdana
ideja o ukidanju mogucnosti potpunog lisenja poslovne sposobnosti, da li lisenje
predstavlja diskriminaciju lica sa invaliditetom, te da li bi se njihov polozZaj zai-
sta poboljsao ukoliko bi doslo do ukidanja te ustanove ili resenje treba traZiti na
planu sveopste humanizacije postojecih ustanova.

Klju¢ne reci: Poslovna sposobnost; Lisenje poslovne sposobnosti; Lica sa invalidite-
tom; Starateljstvo; Zamensko odlucivanje; Odlucivanje uz podrsku.

IUVOD

Objavljivanjem Prednacrta zakona o izmenama i dopunama Porodi¢nog
zakona! ponovo je, makar iz ugla pravne nauke, u Zizu interesovanja dospelo
pitanje uredenja ustanove lienja poslovne sposobnosti. Naime, odredbama
Prednacrta predlozene su nezanemarljive izmene u pogledu uredenja te usta-

*  Clanak predstavlja rezultat rada prof. dr Katarine Dolovi¢ Boji¢ i doc. dr Snezane Dabi¢

Niki¢evi¢ na projektu Pravnog fakulteta Univerziteta u Beogradu pod nazivom ,,Savre-
meni problemi pravnog sistema Srbije za 2023. godinu.

1 Prednacrt zakona o izmenama i dopunama Porodi¢nog zakona, https://www.paragraf.rs/
dnevne-vesti/260721/260721-vest10.html, u daljem tekstu: Prednacrt.
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nove. Kao najvaznija, ali ne i jedina, u uvodnom delu rada moze se pomenuti
izmena kojom se Prednacrtom predlaze ukidanje mogucnosti potpunog li-
$enja poslovne sposobnosti. Takvo reenje je u velikoj meri posledica, s jed-
ne strane, usvajanja Zakona o potvrdivanju Konvencije o pravima osoba? sa
invaliditetom,’ a s druge strane, prili¢no glasnih kritika (primene) postojeéeg
redenja predvidenog Porodi¢nim zakonom.*

Upravo iz tog razloga, ¢ini se umesnim najpre ukratko prikazati ideju
koja prozima Konvenciju o pravima osoba sa invaliditetom, a koja je kod
nas ratifikovana jo$ 2009. godine. Cini se da bi nakon toga moglo biti jasnije
koliko je resenje predlozeno Prednacrtom inspirisano odredbama pomenute
Konvencije. Potom ¢emo pre¢i na prikaz i analizu odredaba Prednacrta. Da-
lje, paznja ¢e biti posveéena opravdanosti ideje o ukidanju mogucnosti pot-
punog lisenja poslovne sposobnosti. U okviru podnaslova posve¢enog oprav-
danosti ideje o ukidanju pomenutog instituta, bavicemo se, izmedu ostalog,
i pojmom lica sa invaliditetom, dovode¢i ga u vezi sa zakonskom formulaci-
jom lica koja se lisavaju poslovne sposobnosti (potpuno ili delimi¢no), kako
bi dosli do zakljucka, a uz pomoc i statistickih podataka, koja je to kategorija
lica sa invaliditetom u riziku od liSenja poslovne sposobnosti. Nesto manje
prostora, ali nikako iz razloga jer to pitanje smatramo manje bitnim, u po-
slednjem odeljku rada posveticemo polozaju Zena sa invaliditetom, te pitanju
da li su one u tezoj situaciji u odnosu na muskarce sa invaliditetom.

II CLAN 12 KONVENCIJE O PRAVIMA OSOBA SA
INVALIDITETOM - OD ,,OBJEKTA ZASTITE“ DO
»SUBJEKTA PRAVA®

U pogledu poslovne sposobnosti osoba sa invaliditetom posebno je zna-
¢ajan ¢l. 12 (Zakona o potvrdivanju) Konvencije o pravima osoba sa invalidi-
tetom.”> On predstavlja jedan od najkontroverznijih ¢lanova Konvencije jer je,
kako se objasnjava, trebalo naci balans izmedu teznje da se obezbedi potpuna
poslovna sposobnost za lica sa invaliditetom i realnosti u pogledu ogranicenja
u vrienju te sposobnosti u slu¢ajevima starateljstva i zakonskog zastupnistva.®

U ¢lanu 12 Konvencije se, najpre, propisuje da su drzave strane ugo-
vornice duzne da priznaju da ,,0sobe sa invaliditetom ostvaruju svoj prav-

2 Lubarda upozorava da bi u kontekstu ustaljene terminologije domaceg pravnog sistema,
bilo primerenije koristiti termin ,lica“ umesto ,,0soba“, analogno pojmovima fizickog i
pravnog lica. Branko Lubarda, Radno pravo - rasprava o dostojanstvu na radu i socijal-
nom dijalogu (2012), 64.

3 Zakon o potvrdivanju Konvencije o pravima osoba sa invaliditetom, Sl. glasnik RS -
Medunarodni ugovori br. 42/2009, u daljem tekstu: Konvencija.

4 Kasnije u tekstu ¢emo se detaljno osvrnuti na pomenute kritike, pokusavaju¢i da dodemo
do resenja koje bi u najveéoj meri titilo pojedine kategorije lica sa invaliditetom.
Odnosno ¢l. 12 Konvencije.

Damjan Tati¢, ,Uskladivanje domaceg zakonodavstva sa odredbama Konvencije o pravi-
ma osoba sa invaliditetom® u Jovica Trkulja, Branko Raki¢, Damjan Tati¢ (ur.), Zabrana
diskriminacije osoba sa invaliditetom (2012), 66-67.
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ni kapacitet ravnopravno sa drugima u svim aspektima zivota“, kao i da ¢e
preduzeti ,odgovaraju¢e mere kako bi osobama sa invaliditetom omoguci-
le dostupnost pomo¢i koja im moze biti potrebna u ostvarivanju njihovog
pravnog kapaciteta“’ Konvencija takode predvida i da ¢e drzave ugovornice
obezbediti odgovarajuce i efikasne garancije radi sprecavanja zloupotrebe u
pogledu ostvarivanja pravnog kapaciteta osoba sa invaliditetom, da se mera-
ma koje se odnose na ostvarivanje pravnog kapaciteta ,,po$tuju prava, volja i
prioriteti odnosne osobe, kao i da ne dode do sukoba interesa i neprimerenog
uticaja, da budu proporcionalne i prilagodene okolnostima odnosne osobe,
u najkracem mogucem trajanju i da podlezu redovnom preispitivanju nad-
leznog nezavisnog i nepristrasnog organa ili sudskog tela.“® Konac¢no, da ce
drzave strane ugovornice ,,preduzeti sve odgovarajuce i efikasne mere kako bi
se osobama sa invaliditetom obezbedila jednaka prava da budu vlasnici imo-
vine ili da je nasleduju, da kontroli$u svoje finansije i da imaju ravnopravan
pristup bankarskim kreditima, hipotekarnim zajmovima i drugim oblicima
finansijskog kreditiranja, kao i da osobe sa invaliditetom ne budu liSene svoje
imovine necijom samovoljom“’

Sa ciljem sprovodenja Konvencije u drzavama ¢lanicama osnovan je Komi-
tet za prava osoba sa invaliditetom!? (Commettee on the Rights of Persons with
Disabilities) kao nadzorno telo. Komitet je usvojio Opsti komentar (OK) po-
vodom nerazumevanja ¢l. 12 Konvencije (General Comment No. 1 (2014)).!1

Kada se ¢ita ¢l. 12 Konvencije, a narocito usvojen OK, ocigledno je da se
polazi od toga da bi sva odrasla lica, bez izuzetka, trebalo da imaju ne samo
pravnu vec i potpunu poslovnu sposobnost. U tom smislu, ¢ini se vaznim na-
pomenuti da je u OK objasnjeno da se termin ,,pravni kapacitet“ (legal capa-
city) iz ¢l. 12 Konvencije upotrebljava u Sirem znacenju, tako da obuhvata ne
samo sposobnost da se bude nosilac prava i obaveza (legal standing) ve¢ spo-
sobnost da se izvrSavaju ta prava i obaveze (legal agency).!? Drugim recima,

CL 12 st. 2 i 3 Konvencije.
Cl. 12 st. 4 Konvencije.
CL 12 st. 5 Konvencije.

10 Cl 34 Konvencije.

11 General Comment No. 1 (2014), Convention on the Rights of Persons with Disabilities,
(u daljem tekstu: Opsti komentar ili OK), CRPD (2014) General comment No. 1 on equal
recognition before the law, CRPD/C/GC/1 « Page 1 » Atlas of Torture (atlas-of-torture.org).

12 Opésti komentar, 3. Inace, pre usvajanja Opsteg komentara postojao je problem tumacenja
pojma pravni kapacitet (legal capacity) koji se koristi u ¢l. 12 Konvencije. Tako, prime-
ra radi, u hrvatskom prevodu ¢l. 12 Konvencije termin legal capacity preveden je kao
»pravna sposobnost® dok se u srpskom prevodu zadrzao termin ,pravni kapacitet koji
su pojedini nasi pravni pisci tumacili kao poslovnu sposobnost. Vid. Olga Cveji¢-Jancic,
»Pomaci u zastiti lica sa intelektualnim i psihosocijalnim te§ko¢ama, Pravni Zivot br. 10,
2016, 6-7; Draskic je, pak, isticala da se, po njenom misljenju, st. 1 ¢l. 12 Konvencije od-
nosi na pravnu, a st. 2 ¢l. 12 na poslovnu sposobnost. Marija Draski¢, ,Novi standardi za
postupak liSenja poslovne sposobnosti: aktuelna praksa Evropskog suda za ljudska prava’,
Anali Pravnog fakulteta u Beogradu, br. 2, 2010, 366-367.

Originalni tekst Konvencije, kao i hrvatski prevod dostupni su na linku: https://www.
un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with%20disabili-
ties.html#Fulltext.
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termin pravni kapacitet se upotrebljava u znatno $irem znacenju od onoga $to
se u gradanskom pravu smatra poslovnom sposobno$c¢u (o ¢emu ¢e biti reci
kasnije), time $to obuhvata i pravnu sposobnost.

Konvencija je, naime, zasnovana na stavu da su kako pravna tako i poslov-
na sposobnost univerzalna, ljudska prava koja pripadaju svima, bez izuzetka,
samim tim §to su ljudska bi¢a.!* U tom smislu i Strategija unapredenja polozaja
osoba sa invaliditetom u RS polazi od toga da je poslovna sposobnost univer-
zalno pravo svakog po;edmca koja proistice iz Cinjenice da je u pitanju ljudsko
bice.!# Stavie, iako se priznaje da nemaju svi pojedinci isti nivo sposobnosti
odlucivanja, smatra se da to ,nije nesto $to treba bilo kako da uti¢e na pravo
pojedinca na poslovnu sposobnost*,! te da ¢lan 12 Konvencije ,,samo trazi da
osoba sa invaliditetom treba da je jednako slobodna da ostvaruje svoju poslov-
nu sposobnost i donosi odluke bez obzira na to da li te odluke spoljnom svetu
deluju kao ,,dobre* ili ne.“1® U skladu s tim, ukoliko je u odredenim situacijama
odredenim licima, zbog njihovog (zdravstvenog) stanja, tesko ili ¢ak nemoguce
da samostalno ostvaruju svoja prava i izvr§avaju preuzete obaveze, smatra se
da im zbog toga ne treba oduzimati poslovnu sposobnost ve¢ im treba pruziti
neophodnu pomo¢ kako bi ih ostvarili/izvrsili.!”

Vladajuci trend je, dakle, kritika prakse oduzimanja poslovne sposobno-
sti licima sa invaliditetom, a ujedno se smatra neprihvatljivim da umesto lica
sa invaliditetom volju izjavljuju njihovi zakonski zastupnici ili staratelji. Na-
ravno, zagovornici takvog stava su svesni da ta lica ne mogu sama preduzima-
ti pojedine pravne poslove. Ipak, oni predlazu, pozivajudi se na tekst Konven-
cije, da se napusti model zamenskog (zastupnickog/starateljskog) donosenja
odluka u ime lica sa te$ko¢ama, a da se umesto njega uvede model podrske u
odlu¢ivanju koju u punoj meri kontrolige samo lice sa invaliditetom.!® I vige

13 Opsti komentar, 4. Nevena Petrusi¢, ,Postupak za li$enje poslovne sposobnosti u pravu
Srbije u kontekstu medunarodnih Standarda o pravima osoba sa invaliditetom®, Zbornik
radova Pravnog fakulteta u Nisu, br. 70, 2015, 905.

14 ,Jednako priznanje pred zakonom je osnovni opsti princip zastite ljudskih prava i ne-
ophodan je za ostvarivanje ljudskih prava. Odredbama ¢l. 12 Konvencije o pravima osoba
sa invaliditetom opisuje se sadrzaj ovog gradanskog prava i fokusira se na oblasti u kojima
je osobama sa invaliditetom obicno uskraéivano pravo (npr. lisavanje poslovne sposobnos-
ti)“ Strategija unapredenja polozaja osoba sa invaliditetom u Republici Srbiji za period
od 2020. do 2024. godine (u daljem tekstu: Strategija), 6, 31. https://www.minrzs.gov.rs/sr/
dokumenti/predlozi-i-nacrti/sektor-za-zastitu-osoba-sa-invaliditetom/strategije.

15 Opsti komentar, 2; Anna Arstein-Kerslake, ,,Poslovna sposobnost i odlucivanje uz
podrsku: postovanje prava i osnazivanje ljudi“ u Biljana Janji¢, Kosana Beker, Milan
Markovi¢ (ur.), Zbirka radova i preporuka — Poslovna sposobnost i Zivot u zajednici: zastita
prava osoba sa invaliditetom (2014), 77.

16  ,Article 12 of the Convention on the Rights of Persons with Disabilities, however, makes it
clear that “unsoundedness of mind” and other discriminatory labels are not legitimate reasons
for the denial of legal capacity (both legal standing and legal agency). Under article 12 of the
Convention, perceived or actual deficits in mental capacity must not be used as justification
for denying legal capacity. vid. Opsti komentar, 3; Arstein-Kerslake, op. cit., 74.

17 Opéti komentar, 4.

18  Petrusi¢, op. cit., 905; Milan Markovi¢, ,,Poslovna sposobnost kao univerzalno ljudsko
pravo i determinanta drustvenog poloZzaja lica sa mentalnim invaliditetom®, Stanovnistvo,
br. 2, 2012, 73-74.
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od toga, smatraju da bi svako liSenje poslovne sposobnosti trebalo da bude
osnov prituzbe za diskriminaciju.!” Model asistiranog odlucivanja temelji se
na potpunoj poslovnoj sposobnosti lica sa invaliditetom kome sud odreduje
pruzaoca pomocdi, koji ne odluc¢uje umesto osobe sa invaliditetom, ve¢ ta oso-
ba odlu¢uje sama uz savete i tehni¢ku podrsku?? asistenta.?! Pritom bi, asi-
stenti ili pomoc¢nici trebalo da budu lica iz kruga ljudi kojima korisnik veruje
i koji mu se dodeljuju po pristanku.?? Kako se istie, ,,pojedinac je u centru
procesa odlucivanja i pruzalac podrske nije ovlas¢en da uspostavlja svoju vo-
lju umesto volje pojedinca“ - on je ,,naprosto tuma¢ volje i Zelje pojedinca“?3
U kom obliku ¢e se ta podrska pruzati zavisi u velikoj meri od toga kakav
vid podrske je potreban konkretnoj osobi sa invaliditetom - ,podrska®“ je u
tom smislu $irok pojam.? U onim, pak, slu¢ajevima u kojima se ne moze sa
sigurno$c¢u utvrditi volja lica kome se pruza podrska, uprkos svim naporima,
trebalo bi uzeti u obzir ,,najbolje tumacenje volje i preferencija“ a ne ono §to
je u ,najboljem interesu” tog lica, kako bi se obezbedilo da lice sa invalidite-
tom uziva svoju pravnu i poslovnu sposobnost na isti na¢in kao i druga lica.>

Kao $to se moze zakljuciti, krajnji cilj Konvencije je, dakle, potpuno na-
pustanje instituta lidenja poslovne sposobnosti.2®

III RESENJE PREDLOZENO PREDNACRTOM
ZAKONA O IZMENAMA I DOPUNAMA
PORODICNOG ZAKONA

Posmatraju¢i nacin na koji su skrojene odredbe u Prednacrtu Zakona
o izmenama i dopunama Porodi¢nog zakona, na prvi pogled se ¢ini da su
sustinske promene koje on donosi formalno ukidanje ustanove potpunog li-

19 Vid. na primer: Petrusi¢, op. cit., 907; Strategija, 33.

20 Takode, postavlja se pitanje da li je takva podr$ka neophodna samo licima sa invalid-
itetom - drugim re¢ima, nije li neophodno obezbediti podrsku i osobama koja nemaju
invaliditet, ali se nalaze u specificnim socijalnim situacijama. Amita Dhanda, ,,Uticaj
Konvencije UN-a o pravima osoba sa invaliditetom na zakonodavne izmene: kako treba
izmeniti zakon da prepozna pravo sadrzano u ¢lanu 12 Konvencije - transkript prezent-
acije sa Konferencije“ u Biljana Janji¢, Kosana Beker, Milan Markovi¢ (urednici), Zbirka
radova i preporuka ,,Poslovna sposobnost i Zivot u zajednici: zastita prava osoba sa invalid-
itetom (2014), 44.

O zamenskom i dono$enju odluka uz podrsku vise i u Nevena Petrusi¢, Kosana Bek-
er i Dragana Ciri¢ Milovanovi¢, Smernice za postupanje sudija u slucajevima lisavanja
poslovne sposobnosti (2016), 15-17.

21  Opsti komentar, 4; Markovi¢ (2012), op. cit., 75.

22 Milan Markovi¢, ,,Univerzalnost poslovne sposobnosti u kontekstu prava i drustvenog
poloZaja lica sa mentalnim te$ko¢ama“ u Biljana Janji¢, Kosana Beker, Milan Markovi¢
(ur.), Zbirka radova i preporuka ,Poslovna sposobnost i Zivot u zajednici: zastita prava
osoba sa invaliditetom (2014), 58.

23 Anna Arstein-Kerslake, op. cit.,72.
24  Opéti komentar, 4-5.

25  Opsti komentar, 5.

26 Markovi¢ (2014), op. cit., 57.
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$enja poslovne sposobnosti i uvodenje mogucnosti odluc¢ivanja uz podrsku.
Naime, u Prednacrtu se, umesto potpunog i delimi¢nog li$enja poslovne spo-
sobnosti, govori zapravo o ogranicenju poslovne sposobnosti.?’ Kao $to ce se
videti, to ogranicenje poslovne sposobnosti po svojoj sustini u dobroj meri
odgovara onome $to je trenutno Porodi¢nim zakonom uredeno kao mogu¢-
nost delimi¢nog liSenja poslovne sposobnosti. Medutim, detaljnija analiza
predlozenih re$enja, narocito u pogledu nacina utvrdivanja obima ogranice-
nja poslovne sposobnosti, vodi zakljucku da se njima ipak ostavlja mogu¢-
nost da odredenom licu bude u toj meri ograni¢ena poslovna sposobnost da
se njegov polozaj prakti¢no (u posledicama) gotovo izjednacava sa polozajem
lica potpuno lisenog poslovne sposobnosti, imajuci u vidu vazeca pravila ko-
jima se ureduje potpuno lisenje poslovne sposobnosti.

Prema resenju predlozenom Prednacrtom, materija tzv. ogranicene po-
slovne sposobnosti bila bi regulisana u cetiri ¢lana.

Prvi ¢lan bi nosio naziv ,Ogranic¢enje poslovne sposobnosti“ i njime bi se
u pet stavova uredili, najpre, uslovi pod kojima se nekom licu moze ograni-
¢iti poslovna sposobnost, potom, krug poslova koje to lice moze, odnosno ne
moze samostalno preduzimati, odnosno moze preduzimati uz podrsku i pret-
hodnu saglasnost postavljenog staratelja, potom, trajanje ogranicenja poslov-
ne sposobnosti, te kona¢no, rok u kome mora otpoceti i zavrsiti se postupak
preispitivanja ograni¢enja poslovne sposobnosti.

Tako, prema stavu 1 tog ¢lana odreduje se da ,,punoletnom licu koje svo-
jim postupcima neposredno ugrozava sopstvena prava i interese ili prava i
interese drugih lica moze biti ograni¢ena poslovna sposobnost*.

Ako se uporedi sa odredbama kojima se, prema pozitivhopravnim pro-
pisima, ureduje potpuno i delimi¢no lisenje poslovne sposobnosti, moze se
jasno uociti da se u novom predlogu ogranicenje poslovne sposobnosti odre-
duje samo prema tome da li punoletno lice svojim postupcima neposredno
ugrozava sopstvena prava i interese ili prava i interese drugih lica.

Kao $to se moze videti, u novom predlogu se, s jedne strane, uopste ne
pominje formulacija iz Porodi¢nog zakona kojom se ureduje potpuno lisenje
poslovne sposobnosti,?® a kada je re¢ o vaze¢oj odredbi o delimi¢nom lige-
nju poslovne sposobnosti,?” moze se jasno uoditi da je (u novom predlogu)
izbacena formulacija ,,zbog bolesti ili smetnji u psiho-fizickom razvoju“ kao
uzroka koji je doveo do toga da lice svojim postupcima neposredno ugrozava
sopstvena prava i interese ili prava i interese drugih lica. Pretpostavlja se da
su tome prethodila dva razloga. Prvi razlog ogleda se u kritici koja se upucuje

27  Vid. ¢l 43 Prednacrta.

28  Vid. ¢l. 146 st. 1 Porodi¢nog zakona, Sluzbeni glasnik RS br. 18/2005, 72/2011 - dr. za-
kon i 6-2015 (u daljem tekstu PZ): ,Punoletno lice koje zbog bolesti ili smetnji u psiho-
fizickom razvoju nije sposobno za normalno rasudivanje te zbog toga nije u stanju da
se samo stara o sebi i o zastiti svojih prava i interesa moze biti potpuno liSeno poslovne
sposobnosti.

29  Vid. ¢l. 147 st. 1 PZ: ,,Punoletno lice koje zbog bolesti ili smetnji u psiho-fizi¢ckom razvo-
ju svojim postupcima neposredno ugroZava sopstvena prava i interese ili prava i interese
drugih lica moze biti delimi¢no liseno poslovne sposobnosti.“
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trenutnom re$enju: da baca prejako svetlo upravo na taj deo formulacije - da
je ugrozavanje sopstvenih ili tudih prava i interesa posledica bolesti ili smetnji
u psiho-fizickom razvoju - i na taj nacin prouzrokuje da invaliditet, a posebno
mentalni i psihosocijalni invaliditet, postane glavni ($tavise jedini) razlog za
lisenje.3? Drugi razlog, koji se nadovezuje na prvi, jeste u tome da se novim
predlogom Zeli preci na drugaciji sistem utvrdivanja da li postoji potreba za
ogranicenjem poslovne sposobnosti: umesto primene tzv. statusnog principa,
kog kojeg se nesposobnost utvrduje na osnovu medicinske®! dijagnoze,?? zeli
se pre¢i na princip ishoda (prema kome se nesposobnost utvrduje na osnovu
losih odluka koje je lice donosilo), a narocito funkcionalni pristup, kod koga
se utvrduje nesposobnost za pojedine oblasti i/ili pojedine odluke.>* Kako je
pretpostavka da svako punoletno lice ima poslovnu sposobnost, za bilo ka-
kvo ogranicenje poslovne sposobnosti mora postojati ozbiljan razlog s jedne
strane, a s druge strane, treba nastojati da se sa §to manjim ograni¢enjem
postigne Zeljeni cilj - zastita pojedinih kategorija lica.

Prebacivanje fokusa na utvrdivanje da li odredeno lice svojim postup-
cima neposredno ugrozava sopstvena ili tuda prava i interese nesumnjivo bi
moglo da doprinese tome da u postupku ograni¢enja poslovne sposobnosti
sud viSe paznje posveti samim postupcima odredenog lica, a ne toliko tome
$ta je prouzrokovalo takve postupke. Ipak, ¢ini nam se da je tesko zamisliti da
neko moze preduzimati postupke kojima neposredno ugrozava svoja ili tuda
prava i interese a da takvo ponasanje nije istovremeno posledica neke bolesti
ili smetnje u psihofizickom razvoju.

Osim toga, vazno je pomenuti da je odredba stava 1 istog ¢lana Pred-
nacrta formulisana na takav nacin da se uslov za ogranicenje poslovne spo-

30 Kako se navodi, istraZivanja su pokazala ,da su odluke kojima se osobe lisavaju poslovne
sposobnosti veoma kratke (2-3 strane), obrazloZenja odluka su Stura i nedovoljno jasna, te
se Cesto ne moze zakljuciti na koji nacin je sud procenio poslovnu sposobnost osobe, osim na
osnovu medicinske dijagnoze, $to ukazuje da je samo postojanje intelektualnih ili psihosoci-
jalnih teskoca dovoljno za oduzimanje poslovne sposobnosti.“ Ivana Krsti¢ i Kosana Beker,
Situaciona analiza; Poslovna sposobnost i osobe sa invaliditetom u Srbiji, u okviru pro-
jekta ,,Poslovna sposobnost kao preduslov ravnopravnosti osoba sa invaliditetom pred
zakonom', Beograd 2017, 25. Sli¢no i u Kosana Beker, ,,Pravni okvir lifavanja poslovne
sposobnosti u Srbiji — trenutno stanje i izazovi“ u Biljana Janji¢, Kosana Beker, Milan
Markovi¢ (urednici), Zbirka radova i preporuka — Poslovna sposobnost i Zivot u zajednici:
zastita prava osoba sa invaliditetom (2014), 84; Kosana Beker i Tijana MiloSevi¢, Poslovna
sposobnost; Sudska praksa i zakoni u Srbiji (2016), 34; Markovi¢ (2014), op. cit., 54.

31 Pojedini autori, s pravom, upozoravaju da iako se u definisanju lica sa invaliditetom odb-
acuje medicinski model, nesporno je da je tim licima potrebna zastita u brojnim slu¢ajevima
i mnogo ¢e$ce nego ostalom stanovnistvu. Hajrija Mujovi¢ Zorni¢, ,,Pravna pitanja zdravs-
tvene zastite osoba sa invaliditetom“ u Jovica Trkulja, Branko Raki¢, Damjan Tati¢ (ur.),
Zbornik radova Zabrana diskriminacije osoba sa invaliditetom, (2012), 305-324.

32 ,Prema podacima iz analize sudske prakse o poslovnoj sposobnosti iz 2011. godine, lisenje
poslovne sposobnosti zasniva se iskljucivo na medicinskom modelu, odnosno u 99% ana-
liziranih odluka jasno je navedena vrsta invaliditeta, najcesée kao medicinska dijagnoza.”
Krsti¢ i Beker, op. cit., 18.

33 To se jasnije moze videti iz stava 2 istog ¢lana Prednacrta, prema kome se sudskom od-

lukom ima odrediti koje poslove lice moZe, odnosno ne moze preduzimati samostalno.
Vise o tome bice re¢i dalje u radu.
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sobnosti ispunjava tek ukoliko se ve¢ pokazalo da odredeno lice svojim po-
stupcima neposredno ugrozava sopstvena prava i interese ili prava i interese
drugih lica. Cini se, dakle, da ograni¢enje poslovne sposobnosti ne bi bilo
moguce samo na osnovu bojazni da bi neko u perspektivi mogao da ugrozi
svoja ili tuda prava/interese. I takvo reSenje rezultat je kritike koja se u teoriji
iznosila zbog nacina na koji se oduzima poslovna sposobnost, da se odluka
gotovo potpuno zasniva na medicinskoj dijagnozi bez obzira na to da li je lice
liSeno poslovne sposobnosti u dotadasnjem postupanju zaista ugrozilo svoja
ili tuda prava/interese. U vezi sa tim, iznosilo se misljenje da sud mora da
vodi racuna o tome da svaka osoba ima pravo na rizik i na gresku, te da to ne
mora da bude razlog za ligenje poslovne sposobnosti.>* Ipak, otvara se pitanje
gde je granica: koliko gresaka neko mora da napravi, odnosno kakve one po
prirodi moraju biti, da bi se sa kakvom-takvom sigurno$¢u moglo tvrditi da
odredeno lice ugrozava svoja i tuda prava/interese i sledstveno tome doneti
sudska odluka o ogranic¢enju poslovne sposobnosti.

Prema predlozenom reSenju, dakle, nije moguce preventivno delovati,
¢ak ni onda kada je na osnovu necijeg stanja gotovo izvesno da svojim po-
stupcima moze da ugrozi svoja ili tuda prava/interese. Ipak, kao kontraargu-
ment moze se izneti da je poslovna sposobnost punoletnih lica pravilo, te da
do njenog ograni¢enja mora do¢i izuzetno. Osim toga, ako neko (formalno
poslovno sposobno) lice i preduzme posao kojim je nesumnjivo ugrozio svoja
ili tuda prava/obaveze, takav posao se prema opstim pravilima obligacionog
prava moze naknadno napadati, doduse samo ako se dokaze da saugovarac¢
nije bio sposoban za rasudivanje u momentu kada je posao preduzet,’®> mada
u tom slucaju postoji rizik da li ¢e biti mogu¢ povratak u predasnje stanje u
pravom smislu te reci.

Stavom 2 istog ¢lana Prednacrta, predvideno je da ce se sudskom odlu-
kom o ogranicenju poslovne sposobnosti odrediti: prvo, pravni poslovi koje
lice ogranicene poslovne sposobnosti ne moZe samostalno preduzimati; dru-
go, pravni poslovi koje lice ogranic¢ene poslovne sposobnosti moZe samostalno
preduzimati; trece, pravni poslovi koje lice ograni¢ene poslovne sposobnosti
moze preduzimati uz podrsku i prethodnu saglasnost postavljenog staratelja.

Tim stavom se, najpre, potvrduje ono $to je ve¢ reCeno: teznja jeste da
se prede na funkcionalni princip utvrdivanja (ne)sposobnosti, tako da se u
odnosu na svako lice mora proceniti koje pravne poslove moze, odnosno, ne
moze preduzimati samostalno, sa idejom da se poslovna sposobnost ogranici
u potrebnoj meri, ali ujedno i najmanjoj moguc¢oj meri; drugim re¢ima, ne
ogranicavati vise nego $to je neophodno!3°

Takav stav nastaje kao posledica kritika upucivanih na rac¢un (relativno
indikativnih) podataka dobijenih na osnovu analize sudske prakse: istraziva-
nja su, naime, pokazala da je u 84.23% slucajeva, u odnosu na ukupan broj
podnetih predloga, doneta odluka o potpunom lienju, u 6.35% slucajeva o

34 Petrusié, Beker i Ciri¢ Milovanovié, op. cit., 27.
35 Obren Stankovi¢ i Vladimir Vodineli¢, Uvod u gradansko pravo (1996), 62.
36  Kosana Beker, LiSenje poslovne sposobnosti, Zakoni i praksa u Republici Srbiji (2014), 42.
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produzenju roditeljskog prava (koje se u posledicama izjednacava sa potpu-
nim lienjem), dok je u svega 9.42% slucajeva doneta odluka o delimi¢nom li-
Senju poslovne sposobnosti.3” Ti podaci mogu biti indikacija da se sud mnogo
lakse odlu¢uje za potpuno umesto delimi¢nog lidenja poslovne sposobnosti.>8
Iako je, dakle, potpuno liSenje poslovne sposobnosti ,,najrestriktivnija mera
kojom se ozbiljno zadire u Zivot jedne osobe, gotovo da je u Srbiji pravilo“3°

PredloZenom stavu bi se, medutim, moglo zameriti nekoliko stvari.

Prvo, nije jasno da li sud ima duznost da u svakom pojedina¢nom slu-
¢aju odredi sve tri grupe poslova ili se moze opredeliti da odredi samo jednu
grupu - primera radi, da sud odredi samo $ta neko lice ne moze samostal-
no da preduzme, a da se onda putem argumentum a contrario smatra da sve
ostale poslove moze; i obratno.

Drugo, ako je ideja da se poslovna sposobnost ograni¢ava u $to manjoj
meri, nije najjasnije zasto su se redaktori Prednacrta ipak opredelili da zadr-
ze moguc¢nost da sud odredi $ta odredeno lice moZe da preduzima, narocito
ukoliko bi se prihvatilo shvatanje da sud moze da se opredeli i samo za tu mo-
gucnost prilikom ogranic¢avanja poslovne sposobnosti (da se u resenju odredi
samo §$ta odredeno lice moze samostalno da preduzima). Imaju¢i u vidu da
deluje da je namera ukidanje mogucnosti potpunog liSenja poslovne sposob-
nosti, daleko logi¢nijim re§enjem se ¢ini da sud odreduje samo $ta konkretno
lice ne moze samostalno da preduzima, a $to je u skladu i sa idejom da je
ogranicenje poslovne sposobnosti izuzetak u odnosu na pravilo da se smatra
da je svako punoletno lice poslovno sposobno. Osim toga, odredivanje samo
kruga poslova koje neko lice moZe samostalno da preduzima moze u praksi
dovesti do toga da odredenom licu poslovna sposobnost bude u velikoj meri
ogranicena, da se u posledicama prakti¢no izjednaci sa onim $to po vaze¢im

37  Vid. Ljiljana Plazini¢, Istrazivacki nalazi o praksama centara za socijalni rad u vezi sa
lisavanjem poslovne sposobnosti (2020), 18.

38 Tako visok procenat slucajeva u kojima je u praksi doslo do potpunog lisenja poslovne

sposobnosti moze biti posledica i nejasno¢a u tumacenju i primeni zakonskih odredaba
kojima se defini$u razlozi za potpuno i delimi¢no liSenje poslovne sposobnosti.
Naime, PZ u ¢l. 146 st. 1 propisuje da ,punoletno lice koje zbog bolesti ili smetnji u
psihofizickom razvoju nije sposobno za normalno rasudivanje te zbog toga nije u stanju
da se samo stara o sebi i o zastiti svojih prava i interesa moZe biti potpuno liSeno poslovne
sposobnosti, dok u ¢l. 147 st. 1 propisuje da ,,punoletno lice koje zbog bolesti ili smetnji u
psihofizickom razvoju svojim postupcima neposredno ugrozava sopstvena prava i interese ili
prava i interese drugih lica moze biti delimicno liSeno poslovne sposobnosti. Primec¢ujemo,
dakle, da zakonodavac kao uzrok i potpunog i delimi¢nog lisenja poslovne sposobnosti
vidi bolest ili smetnju u psihofizickom razvoju. Distinkcija postoji samo u odnosu na
to da se lica koja nisu sposobna za normalno rasudivanje te da se sami staraju o sebi i
o zaititi svojih prava i interesa mogu potpuno lisiti poslovne sposobnosti, dok se ona
koja svojim postupcima neposredno ugrozavaju sopstvena/tuda prava i interese mogu
delimic¢no lisiti. Ipak, tu bi se moglo postaviti pitanje: u ¢emu je razlika izmedu osobe
koja nije u stanju da se stara o sebi i zastiti svojih prava i interesa od one koja svojim
postupcima ugrozava svoja/tuda prava i interese? Nije li logi¢no da onaj ko ugrozava
svoja prava i interese ujedno nije u stanju da se sam stara o sebi? I obrnuto, da onaj ko
nije u stanju da se stara o sebi i svojim pravima i interesima njih ujedno i ugrozava?

39  Beker, op. cit., 84.
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propisima predstavlja potpuno liSenje poslovne sposobnosti. Stoga, nama se
¢ini da bi, iako na prvi pogled deluje da se Prednacrtom ukida moguénost
potpunog lidenja poslovne sposobnosti, ta mogu¢nost teorijski i prakti¢no
ipak postojala, sa ¢ime se nacelno i slazemo jer smatramo da je potpuno lise-
nje poslovne sposobnosti ponekad zapravo jedina odgovarajuca opcija, kada
je re¢ o kategoriji lica ¢ija je zajednicka karakteristika da su nesposobna za
rasudivanje (odnosno nesposobna da shvate znacaj pravnih poslova koje pre-
duzimaju i dejstva koja ¢e preduzeti poslovi proizvesti).

Trece, nije potpuno jasno $ta se prakti¢cno podrazumeva pod odrediva-
njem kruga pravnih poslova koje lice ograni¢ene poslovne sposobnosti ne
moze samostalno preduzimati. Da li to znaci da te pravne poslove preduzi-
ma neko umesto njih ili da im je za takve poslove samo potrebna saglasnost
zakonskog zastupnika/staratelja? Trenutno pozitivnopravno resenje je u tom
smislu jasnije: kada je re¢ o licima potpuno lisenim poslovne sposobnosti,
pravne poslove za njih i umesto njih preduzimaju zakonski zastupnici ili sta-
ratelji, dok kada je re¢ o licima koja su delimi¢no lisena poslovne sposobno-
sti, pravne poslove preduzima to lice, ali mu je potrebna saglasnost staratelja
da bi ti poslovi mogli da proizvode pravna dejstva (naknadna saglasnost ima
retroaktivno dejstvo).?? Na postavljena pitanja se nadovezuje jo$ jedno: koja
je razlika izmedu pravnih poslova koje lice ogranic¢ene poslovne sposobno-
sti ne moze samostalno preduzimati i pravnih poslova koje lice ogranicene
poslovne sposobnosti moze preduzimati uz podrsku i prethodnu saglasnost
postavljenog staratelja? Cinjenica je da u oba slu¢aja nema samostalnosti
lica kome se ogranicava poslovna sposobnost. Nama se ¢ini da jedini logi-
¢an odgovor jeste da se pod ,pravne poslove koje lice ogranicene poslovne
sposobnosti ne moze samostalno preduzimati“ podrazumevaju poslovi koje
staratelj preduzima umesto lica kome se ogranic¢ava poslovna sposobnost, tj. u
njegovo ime i racun, bez ikakvog formalnog ucesc¢a lica ogranic¢ene poslovne
sposobnosti. A da je s druge strane, kod ,,pravnih poslova koje lice ogranice-
ne poslovne sposobnosti moze preduzimati uz podrsku i prethodnu saglasnost
postavljenog staratelja“, re¢ o poslovima koje preduzima ograni¢eno poslov-
no sposobno lice, ali da mu je neophodna i (prethodna) saglasnost staratelja.
Kona¢no, pitanje moze biti i kakve ¢e biti pravne posledice u slucaju da lice
ogranicene poslovne sposobnosti preduzme posao za koji je odredeno da mu
je potrebna podrska i prethodna saglasnost staratelja, a on to ucini bez te sa-
glasnosti. Drugim recima, postavlja se pitanje kakav ¢e biti pomenuti pravni
posao u pogledu punovaznosti.

Prema stavu 3, sudskom odlukom o ogranic¢avanju poslovne sposobnosti
odreduje se rok trajanja ogranicenja, pri ¢emu on ne moze biti duzi od tri go-
dine. Sam po sebi, takav predlog se ne razlikuje od trenutnog pozitivnoprav-
nog redenja.*! Ipak, Prednacrt donosi dve velike novine. Najpre, u stavu 5 je
predvideno da se postupak ogranicenja poslovne sposobnosti mora zapoceti
najkasnije 60 dana pre isteka roka trajanja ogranicenja, pri emu se mora i

40 Vid. ¢l 146 i 147 PZ.

41 Vid. ¢l 40 st. 2 Zakona o vanparni¢nom postupku, Sluzbeni glasnik SRS br. 25/82 i
48/88 i Sluzbeni glasnik RS br. 46/95 - dr. zakon, 18/2005, 85/2012, 45/2013 - dr. zakon,
55/2014, 6/2015, 106/2015 - dr. zakon i 14/2022) - dr. zakon u daljem tekstu: ZVP.
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okoncati najkasnije do dana isteka roka trajanja ogranicenja. Takvo ogranica-
vanje momenta okoncanja postupka preispitivanja takode je posledica kriti-
ke upucene trenutnom pozitivhopravnom resenju, a koje potencijalno moze
dovesti do toga da se postupak preispitivanja okonc¢a i mnogo nakon $to je
istekao trogodis$nji rok, ¢ime potpuno/delimi¢no lisenje poslovne sposobno-
sti zapravo fakti¢ki moZze i mnogo duze da traje.*? Dalje, jo$ vaznije, u Pred-
nacrtu se posebnim ¢lanom, koji nosi naziv ,,Prestanak ograni¢enja poslovne
sposobnosti®, predvida ne samo da se punoletnom licu ograni¢ene poslovne
sposobnosti moze vratiti poslovna sposobnost kada prestanu razlozi zbog ko-
jih mu je ogranicena, vec¢ i da ogranicenje poslovne sposobnosti prestaje po
sili zakona ukoliko se postupak preispitivanja ne pokrene najkasnije 60 dana
pre isteka roka od tri godine, odnosno ukoliko se postupak preispitivanja ne
okonca najkasnije sa danom isteka trogodi$njeg roka.*3

Ipak, iako postoji moguénost da se i pre isteka roka od tri godine po-
krene postupak vracanja poslovne sposobnosti, ako su prestali razlozi zbog
kojih je ogranic¢ena, ni Prednacrtom se ne propisuju kriterijumi na osnovu
kojih ¢e sud odrediti duzinu trajanja mere ogranic¢enja poslovne sposobnosti
unutar propisanog trogodi$njeg roka. Jedino $to je predvideno jeste da se o
duzini trajanja ogranicenja poslovne sposobnosti mora izjasniti sudski vestak
u svom nalazu i misljenju. To je, inace, jo§ jedna od kritika pozitivnopravnog
reSenja imajuci u vidu da su istrazivanja pokazala da je sud u 95% slucajeva
odredio maksimalan rok od tri godine.44 Sud, dakle, maksimalni rok odredu-
je gotovo po automatizmu, a pretpostavlja se da to ¢ini prvenstveno iz prak-
ti¢nih razloga — da se sudski aparat ne opterecuje — $to je svakako naustrb
prava i interesa lica lifenih poslovne sposobnosti. Cini se da bi takva praksa
mogla da se nastavi i nakon §to bi bile usvojene izmene i dopune predlozene
Prednacrtom.

Konacno, u stavu 4 se novim predlogom predvida da se o obimu, sadrza-
ju i duzini trajanja ogranicenja poslovne sposobnosti izjasnjava sudski vestak
u svom nalazu i misljenju. Time se uvode najmanje dve sustinske izmene u
odnosu na trenutno pozitivnopravno resenje.*> Prvo, sud ¢e biti duzan da
zatrazi nalaz i mi$ljenje samo jednog sudskog vestaka, a ne najmanje dvojice
kako je sada slucaj. Drugo, fokus u nalazu i misljenju vestaka bi¢e na obimu,
sadrzini i duzini trajanja ogranicenja poslovne sposobnosti, a ne na stanju
mentalnog zdravlja i sposobnosti lica za rasudivanje, iako se ¢ini da prvo bez
drugog ne moze (teSko da ve$tak moze da proceni obim, sadrzinu i duzinu
trajanja ogranicenja poslovne sposobnosti ako prethodno ne proceni, izmedu
ostalog, i mentalno zdravlje i sposobnost lica za rasudivanje). Ipak, precizira-

42  Osim toga, skrenuta je paznja na to da pozitivnopravni propisi ignoridu dejstvo
pravnosnazne sudske odluke kojom se privremeno ogranicava poslovna sposobnost —
trebalo bi smatrati da takva odluka prestaje da vazi ¢im istekne rok na koji je mera liSenja
poslovne sposobnosti odredena. Petrusi¢, op. cit., 914.

43 Vid. ¢l 46 Prednacrta.
44 Vid. Krsti¢ i Beker, op. cit., 27; Petrusic, op. cit., 912.

45 Vid. ¢l 38 st. 1 ZVP: ,Lice prema kome se postupak za liSenje poslovne sposobnosti
vodi mora biti pregledano od najmanje dva lekara odgovarajuce specijalnosti, koji ¢e dati
nalaz i miljenje o stanju mentalnog zdravlja i sposobnosti tog lica za rasudivanje.*
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nje da se od vestaka ocekuje da da svoje misljenje i nalaz u pogledu ¢injenica
u kojoj meri bi trebalo ograniciti poslovnu sposobnost, koje poslove lice jeste
ili nije sposobno da izvrsi, kao i koliko bi trebalo da traje ogranicenje, trebalo
bi da vodi tome da se vestak ne zadrzi samo na proceni mentalnog zdravlja
i sposobnosti za rasudivanje ve¢ da ode i korak dalje — kako bi, imajuéi u
vidu sve okolnosti, pa i mentalno zdravlje i sposobnost za rasudivanje, treba-
lo ograniciti njegovu poslovnu sposobnost.

Ostale odredbe Prednacrta se ne razlikuju od pozitivnopravnih resenja,
osim terminoloski — umesto pojmova ,liSenja“ i ,vracanja“ poslovne sposob-
nosti autori teksta Prednacrta se opredeljuju za ,ogranic¢enje” i ,prestanak
ograni¢enja“ poslovne sposobnosti.“® Prednacrtom je takode predvideno i da
odluku o ogranicenju i prestanku ogranicenja poslovne sposobnosti donosi
sud u vanparni¢nom postupku, da se pravnosnazna sudska odluka dostavlja
bez odlaganja organu starateljstva, kao i da se upisuje u mati¢nu knjigu ro-
denih, ali i javni registar prava na nepokretnostima ukoliko lice ogranicene
poslovne sposobnosti ima nepokretnosti.

IV O OPRAVDANOSI IDEJE O UKIDAN]JU
MOGUCNOSTI POTPUNOG LISENJA POSLOVNE
SPOSOBNOSTI

U trazenju odgovora na pitanje da li je institut liSenja poslovne sposobno-
sti neophodan u jednom pravnom sistemu, a narocito da li bi trebalo ukinuti
mogucnost potpunog liSenja poslovne sposobnosti sa idejom zastite lica sa in-
validitetom od diskriminacije, neophodno je najpre utvrditi koja su to lica sa
invaliditetom u riziku da budu liSena poslovne sposobnosti. Nakon toga ¢ini
se prili¢no vaznim objasniti u nekoliko redova razliku izmedu pravne i poslov-
ne sposobnosti, te koja je njihova funkcija, jer se ¢ini da se nazalost, ¢ak i u
stru¢nim tekstovima, ta dva pojma ¢esto mesaju ili posmatraju kao jedno, iako
medu njima postoje krucijalne razlike. To ¢e pomo¢i da se jasnije sagleda slika
opravdanosti ideje o ukidanju mogu¢nosti potpunog liSenja poslovne sposob-
nosti, te dode do odgovora da li se pobolj$anje polozaja osoba sa invaliditetom
i njihova zastita moze posti¢i na drugi, mnogo adekvatniji nacin.

1. Pojam osobe sa invaliditetom i rizik od liSenja poslovne sposobnosti

U teoriji se lice sa invaliditetom obi¢no definiSe kao lice koje usled me-
dicinske ili bioloske disfunkcije ima odredena ograni¢enja i prepreke za puno
ucedée u drustvu.®’ 1 u Zakonu o potvrdivanju Konvencije o pravima osoba
sa invaliditetom se polazi od toga da u pojam osobe sa invaliditetom ulaze i
one koje imaju dugoro¢na fizicka, mentalna, intelektualna ili ¢ulna ostec¢enja
koja u interakciji sa raznim preprekama mogu ometati njihovo puno i efi-
kasno uées¢e u drustvu na jednakoj osnovi sa drugima.*® Sli¢no i Zakon o

46  Vid. ¢l. 1491 150 PZ, kao i ¢l. 47 i 48 Prednacrta.
47  Ljubinka Kovacevi¢, Zasnivanje radnog odnosa (2021), 235.
48  Cl. 1 st. 2 Konvencije.
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sprecavanju diskriminacije osoba sa invaliditetom*® definie pojam osoba sa
invaliditetom ,,kao osobe sa urodenom ili ste¢enom fizickom, senzornom, in-
telektualnom ili emocionalnom onesposobljenos¢u koje usled drustvenih ili
drugih prepreka nemaju moguc¢nosti ili imaju ograni¢ene moguc¢nosti da se
ukljuce u aktivnosti drustva na istom nivou sa drugima, bez obzira na to da li
mogu da ostvaruju pomenute aktivnosti uz upotrebu tehnickih pomagala ili
sluzbi podrgke*>0

Dakle, da bi bilo re¢i o licu sa invaliditetom, neophodno je postojanje
odredene disfunkcije, odnosno odredenog vida fizickog, mentalnog, intelek-
tualnog ili ¢ulnog ostecenja koji dovode do nemoguénosti da to lice bude
ukljuceno u drustvo na isti nacin kao i lica koja ne poseduju pomenute vido-
ve o$tecenja, odnosno disfunkcije. Ipak, ¢ini se da te prepreke na koje lice sa
invaliditetom®! nailazi u drustvu, nisu posledica samo odredenih oste¢enja/
bolesti koje lice poseduje, ve¢ i nerazumevanja, neprihvatanja, ali nesporno i
predrasuda drustva. Upravo zbog toga, postoji teznja da se na razli¢ite naci-
ne, a pre svega dono$enjem pravnih akata na medunarodnom nivou, lica sa
invaliditetom ucine $to ravnopravnijim sa svim ostalim ¢lanovima drustva, te
da im se na taj na¢in omogudi integracija u drustvo.>?

Prime¢ujemo da je pojam lica sa invaliditetom prili¢no siroko postavljen
budu¢i da se odnosi na lica sa najrazlicitijim vidovima o$tecenja/oboljenja
koje usled toga, kao i nerazumevanja drustva, mogu imati najrazlicitije pro-
bleme da se integri$u u drustvo. Nesporno je da lica sa invaliditetom ne pred-
stavljaju homogenu grupu, te da postoje velike razlike medu njima u pogledu
starosti, sposobnosti za Zivot i rad i sli¢no.>® Kada je re¢ o integraciji mozemo

49  CL 3 st. 1 Zakona o sprecavanju diskriminacije osoba sa invaliditetom, Sluzbeni glasnik
RS br. 33/2006 i 13/2016.

50 Na polju radne sposobnosti i uklju¢ivanja na trziste rada, relevantna definicija osobe sa
invaliditetom bila bi ona sadrzana u Zakonu o profesionalnoj rehabilitaciji i zapo$ljavanju
osoba sa invaliditetom, Sluzbeni glasnik RS br. 36/2009, 32/2013, i 14/2022 - dr. zakon.
U smislu ovog Zakona lice sa invaliditetom je ,lice sa trajnim posledicama telesnog, sen-
zornog, mentalnog ili dusevnog o$tecenja ili bolesti koje se mogu otkloniti le¢enjem ili
medicinskom rehabilitacijom, koje se suocava sa socijalnim i drugim ogranic¢enjima od
uticaja na radnu sposobnost i moguc¢nost zaposlenja ili odrzanja zaposlenja i koje nema
mogu¢nosti ili ima smanjene moguc¢nosti da se, pod ravnopravnim uslovima, ukljuci na
trzite rada i da konkuriSe za zaposljavanje sa drugim licima“ Dakle, osoba sa invalid-
itetom po ovom zakonu bila bi ona kod koje postoji uzro¢na veza izmedu odredenog
vida ostedenja ili bolesti i nemoguénosti funkcionisanja na trzi$tu rada na isti nac¢in kao i
sva druga lica.

51  “Invaliditet predstavlja ¢injenicu koja je, u nacelu, trajna i ¢ije nastupanje proizvodi lakse
ili teZe posledice po zdravlje i Zivotnu sposobnost odredenog lica. ,,...invaliditet pretpostavl-
ja postojanje ostecenja tela, gubitak dela tela, ostecenje, onesposobljenost ili gubitak organa,
odnosno promene u zdravstvenom stanju...ogranicenje, smanjenje ili gubitak sposobnosti
za obavljanje fizicke aktivnosti ili psihicke funkcije, odnosno smanjenje mogucnosti za za-
dovoljenje licnih potreba.“ Borivoje Sunderi¢ i Ljubinka Kovacevié, Radno pravo (2017),
273-274.

52 Vi$e o pojmu invaliditeta, prelasku sa primene medicinskog modela na tzv. socijalni mod-
el invaliditeta, kao i distinkciji izmedu pojmova invaliditeta i invalidnosti u Kovacevi¢,
op. cit., 234-241.

53  Radoje Brkovi¢ i Bojan Urdarevi¢, Radno pravo sa elementima socijalnog prava (2020), 170.
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opet govoriti o razli¢itim poljima na kojima se moze postaviti pitanje kako
¢e funkcionisati lica sa pojedinim zdravstvenim problemima, te u kojoj meri
¢e im polozaj biti otezan u odnosu na sva druga lica. Imaju¢i u vidu predmet
ovog rada, nas pre svega zanima kakva je poslovna sposobnost lica sa inva-
liditetom, te na koji nacin ¢e pojedina os$tec¢enja/bolesti/disfunkcije tih lica
uticati na moguc¢nost da samostalno preduzimaju pravne poslove odnosno
vr$e svoju poslovnu sposobnost.

U vezi sa tim, neophodno je naglasiti da nisu sva lica sa invaliditetom
u riziku od liSenja (potpunog ili delimi¢nog) poslovne sposobnosti. S jedne
strane, postoje lica ¢iji invaliditet ni na koji na¢in ne utice na njihovu poslov-
nu sposobnost. Preciznije, njihov invaliditet ne uti¢e na, kako zakonodavac
predvida kao razlog za potpuno liSenje poslovne sposobnosti, njihovu spo-
sobnost za rasudivanje i sposobnost da se samostalno staraju o sebi i zasti-
ti svojih prava i interesa,”* odnosno njihov invaliditet ne dovodi do toga da
svojim postupcima ugrozavaju svoja ili tuda prava i interese, $to bi bio razlog
za delimi¢no lisenje poslovne sposobnosti.>> S druge strane, pak, kada je re¢
o nekim vidovima invaliditeta, poslovna sposobnost lica moze biti tangirana
na takav nacin da se usled toga ta lica mogu delimi¢no, pa ¢ak i potpuno li-
$iti poslovne sposobnosti. Praksa pokazuje da su u riziku od lisenja poslovne
sposobnosti najce$¢e osobe sa mentalnim (intelektualnim, psihosocijalnim)
invaliditetom.>® Tako, oduzimanje poslovne sposobnosti najvise pogada oso-
be sa intelektualnim tesko¢ama (40%), a odmah iza njih su po brojnosti oso-
be sa psihosocijalnim te$ko¢ama (33%). Na trecem mestu su osobe sa kombi-
novanim smetnjama (13%).>” U zbiru osobe sa pomenutim smetnjama ¢ine
86% ukupnog broja lica liSenih poslovne sposobnosti.

Ako se ti podaci posmatraju zajedno sa podacima da se u preko 90%
slucajeva, u odnosu na ukupan broj podnetih predloga, potpuno oduzima
poslovna sposobnost, dok se u manje od 10% slucajeva poslovna sposobnost
oduzima delimi¢no,*® postaje jasno da je pomenuta kategorija lica sa mental-
nim invaliditetom u najve¢em riziku od li$enja (uglavnom potpunog) poslov-
ne sposobnosti.

Jedan od razloga za to moze biti i u nacinu utvrdivanja nesposobnos-
ti lica sa invaliditetom kao osnova za liSenje poslovne sposobnosti. Naime,
u uporednom pravu zastupljena su tri pristupa: prvo, statusni (medicinski)
princip kod kojeg se nesposobnost utvrduje na osnovu medicinske dijagnoze
da postoji invaliditet; drugo, princip ishoda kod kojeg se nesposobnost utvr-
duje na osnovu losih odluka koje je lice donosilo; trece, funkcionalni pristup

54 Cl. 146 st. 1 PZ.

55 Cl. 147 st. 1 PZ.

56  Krsti¢ i Beker, op. cit., 3.
57 Ibid., 22.

58 Istrazivanja su, naime, pokazala da je u 84.23% slucajeva, u odnosu na ukupan broj
podnetih predloga, doneta odluka o potpunom li§enju, u 6.35% slucajeva o produzenju
roditeljskog prava (koje se u posledicama izjednacava sa potpunim lienjem), dok je u
svega 9.42% slucajeva doneta odluka o delimi¢nom liSenju poslovne sposobnosti. Vid.
Plazini¢, 18.
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podrazumeva utvrdivanje nesposobnosti za pojedine oblasti i/ili pojedine
odluke, pri ¢emu se u vezi s tim procenjuje da li je lice sposobno da shvati
prirodu i posledice donosenja takvih odluka.>®

Svakom od pomenutih pristupa se iznosi zamerka: statusnom jer se sma-
tra da se uloga suda svodi na potvrdivanje da postoji dijagnoza (invaliditet),
principu ishoda jer se smatra da se odluke drugih lica (bez invaliditeta) ne
procenjuju tako strogo, uz uskracivanje mogucnosti greske i preuzimanja ri-
zika, a funkcionalnom zato §to se smatra da premalo paznje pridaje znacaju
podrske.®0

U nasoj zemlji su u praksi najéesc¢e u primeni statusni i princip ishoda.®!

Oduzimanje poslovne sposobnosti zasniva se uglavnom na tzv. medicin-
skom modelu - u odlukama se navodi, po pravilu, dijagnoza osobe sa in-
validitetom kao osnov i opravdanje lidenja poslovne sposobnosti.®? Drugim
re¢ima, liSenje poslovne sposobnosti je potpuno zasnovano na medicinskom
vestacenju uz, s jedne strane, moguc¢nost da se vestacenje obavi bez prisustva
sudije i uz mogucnost da sud ne saslu$a osobu o ¢ijoj poslovnoj sposobnosti
odlucuje, s druge strane.®® Kritika se upucuje i da se sudije preterano osla-
njaju na nalaz i mi$ljenje vestaka, umesto da isti cene na isti nacin kao i sve
ostale dokaze i u vezi sa ostalim dokazima.®*

Princip ishoda, koji podrazumeva da se nesposobnost utvrduje na osno-
vu losih odluka koje lice donosi, takode se primenjuje u nasoj zemlji jer se u
odlukama o lisenju cesto navodi da bi odredeno lice trebalo lisiti poslovne
sposobnosti jer je ono donelo neku losu odluku - preduzelo pravni posao
koji joj nije bio u interesu. Smatra se da to jeste svojevrsni signal da bi je tre-
balo lisiti poslovne sposobnosti.

Upravo zato §to su ta dva principa naj¢e$¢e u primeni, narocito statusni,
nije ni ¢udo zasto je i procenat lica sa mentalnim invaliditetom tako veliki u
odnosu na ukupan broj lica lienih poslovne sposobnosti.

Ipak, imajudi u vidu trendove savremenog prava i ciljeve borbe za zastitu
lica sa invaliditetom, u kojima se kao jedan od najvaznijih postavlja cilj da se
ukine mogu¢nost (narocito potpunog) lisenja poslovne sposobnosti, postavlja
se pitanje: da li se time zaista moze poboljsati polozaj lica sa invaliditetom i
obezbediti njihova najadekvatnija zastita? Da li bi uopste bezizuzetno prizna-
vanje potpune poslovne sposobnosti svim (punoletnim) licima, pa i licima

59  Petrugi¢, Beker i Ciri¢ Milovanovi¢, op. cit., 12-13;
60 Ibid.; Komentar, 4.

61 Ibid., 13.

62  Kisti¢ i Beker, op. cit., 18.

63  Beker i Milogevi¢, op. cit., 24.

64  Takva kritika je svakako opravdana i ne stoji samo ovde — nekada ¢e sud potpuno poklo-
niti veru vestaku inZenjeru saobracajne ili gradevinske struke; ne mora da bude re¢ samo
o medicinskom ve$tacenju. Medutim, koliko god te zamerke bile opravdane, ne bi trebalo
zaboraviti ¢injenicu da sudija nije lekar niti inZenjer gradevinske struke. Otuda, njemu,
kao pravniku, jedino i ostaje da se osloni na struku vestaka i pouzda u valjanost njegovog
nalaza. Sud, pod uslovima propisanim zakonom, moze traziti od vestaka da dopuni nalaz
i misljenje ili, pak, novo ve$tac¢enje drugog vestaka, ali ¢e po pravilu svoju odluku zasno-
vati na nalazu buduéi da ne poseduje znanja iz oblasti koje su predmet ve$tacenja.
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sa invaliditetom, predstavljalo (neophodan) civilizacijski napredak? Ili bi ne-
sumnjivo vaznu potrebu za pobolj$anjem polozaja lica sa invaliditetom ipak
trebalo ostvariti na drugaciji na¢in?

2. O pojmovima, funkciji i odnosu pravne i poslovne sposobnosti

Pre nego $to se prede na razmatranje opravdanosti ideje o ukidanju
ustanove liSenja poslovne sposobnosti, narocito potpunog li$enja, neophod-
no je, najpre, objasniti u nekoliko redova $ta se podrazumeva pod pravnom
i poslovhom sposobno$cu, te koja je njihova funkcija. Naime, nazalost, ¢ak
i u stru¢nim tekstovima prisutno je neprecizno definisanje te neuocavanje
krucijalnih razlika izmedu pomenutih pojmova. Sama poslovna sposobnost
neretko je i pogre$no definisana, pa nam autori pojedinih tekstova pod de-
finicijom poslovne sposobnosti nude definiciju pravne sposobnosti. Razlog
za to je i u nedovoljno preciznim, a nekada i pogresnim prevodima pojma
»legal capacity sadrzanog u Konvenciji. A osim toga, kao $to je na samom
pocetku ovog rada skrenuta paznja, nakon objavljivanja Ops$teg komentara
Konvencije o zastiti osoba sa invaliditetom postalo je jasnije da se formula-
cija ,pravni kapacitet (legal capacity) (neopravdano) ima tumaciti u jednom
$irem znacenju - tako da obuhvata ne samo sposobnost biti nosilac prava i
obaveza vec i sposobnost vrienja tih prava i obaveza; drugim re¢ima, da se
pod ,,pravnim kapacitetom® (legal capacity) podrazumeva i pravna i poslovna
poslovna sposobnost.®

Naime, da bismo objasnili pojam poslovne sposobnosti, neophodno je
napre definisati pravnu sposobnost. To je nuzno kako bi se uocile klju¢ne
razlike izmedu pomenutih pojmova, te isklju¢ila moguénost njihove zamene.

Kada je re¢ o pravnoj sposobnosti, vazno je naglasiti da svaki ¢ovek ima
pravnu sposobnost. Sti¢e je rodenjem,%® a gubi smréu. Pravna sposobnost
svakog ¢oveka oslikava jednakost medu ljudima i uslov je ljudskog dostojan-
stva — suprotno od toga predstavljalo bi nedopustenu diskriminaciju medu
ljudima.®” Ona predstavlja sposobnost da se bude imalac prava i obaveza.
Svaki ¢ovek je od rodenja do smrti sposoban da bude nosilac svih prava i
obaveza koja pravni poredak priznaje.

Kada je, pak, re¢ o poslovnoj sposobnosti logika ide u potpuno suprot-
nom smeru - ¢injenica da pojedini ljudi nemaju poslovnu sposobnost ne
znaci da su oni diskriminisani; naprotiv, predstavljalo bi diskriminaciju da su
svi podjednako sposobni da preduzimaju pravne poslove.58

65 Opsti komentar, 3.

66 O pravnoj sposobnosti nasciturusa (nasciturus) vise u Vladimir Vodineli¢, Gradansko
pravo — Uvod u gradansko pravo i opsti deo gradanskog prava (2012), 337.

67 Ibid., 329.

68  Ibid. Stvar je jo$ jednostavnija ukoliko se umesto o poslovnoj sposobnosti povede rasp-
rava o deliktnoj — sposobnosti da se odgovara za prouzrokovanu $tetu. Naime, pojedini
ljudi koji su liSeni deliktne sposobnosti nisu time diskriminisani, ve¢ suprotno — izuzeti
su od odgovornosti za naknadu §tete koju su prouzrokovali. Da li je logi¢no re¢i da je
diskriminisano lice kome je oduzeta mogu¢nost da odgovara za naknadu $tete? Ili je su-
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Poslovna sposobnost je sposobnost preduzimanja pravnih poslova. Uko-
liko se pode od toga da se pravni posao definide kao izjava volje kojom se
proizvode pravna dejstva — sti¢u, menjaju, prenose i gase prava i obaveze —
onda se poslovna sposobnost moze definisati i kao sposobnost izjavama volje
stvarati, prenositi, menjati i gasiti prava i obaveze. Poslovna sposobnost se
moze definisati i kao sposobnost da se svojim radnjama realizuje pravna spo-
sobnost.®

Poslovna sposobnost podrazumeva izvestan stepen pravne ,,zrelosti“ vo-
lje izjavioca.”? Da bi volja imala pravnu ,,zrelost, odnosno da bi bila pravno
relevantna, neophodno je da fizicko lice dostigne zrelost na intelektualnom
i voljnom planu.71 Poslovna sposobnost, dakle, za osnov ima jednu faktic-
ku sposobnost — sposobnost rasudivanja u poslovnim odnosima koja podra-
zumeva sposobnost lica da shvati znacaj i posledice svojih radnji (svest), da
hoce da one nastupe (volja), kao i da je sposobno da se samo stara o svojim
interesima,’?> odnosno, posmatrano iz drugog ugla, da svojim radnjama (po-
stupcima) ne ugrozava svoja ili tuda prava i interese.

Upravo zbog toga smatramo ispravnim Vodineli¢ev stav da posedova-
nje poslovne sposobnosti nosi sa sobom rizike kojima nisu svi dorasli, te da
upravo zbog toga ukidanje instituta liSenja poslovne sposobnosti nije merilo
napretka jednog drustva, ve¢ je upravo suprotno — u interesu je odredenih
lica da nemaju poslovnu sposobnost ili da imaju ogranic¢enu poslovnu spo-
sobnost i da budu u pogledu pravnih poslova zavisni od drugih koji se o nji-
ma i njihovim interesima staraju.”?

Zbog toga, za razliku od pravne sposobnosti, poslovna sposobnost se
stie postepeno: najpre postoji period tzv. poslovne nesposobnosti,’* zatim
period ograni¢ene poslovne sposobnosti’> i na kraju period potpune po-

protno - lice koje je lifeno deliktne sposobnosti iz odredenog razloga (godina ili bolesti)
je zasti¢eno time §to ne moze odgovarati za $tetu po principu subjektivne odgovornosti
jer nije ni sposobno da bude krivo, a nije sposobno da bude krivo jer nije sposobno za
rasudivanje, to jest nije sposobno da upravlja svojim postupcima i da shvati znacaj pos-
ledica koje ¢e proizadi iz njegovih dela. Naime, da li bi bilo ispravno smatrati da je dete
od 4 godine odgovorno za prouzrokovanu $tetu i da je za istu krivo? Dalje, da li bi bilo
racionalno smatrati da je osoba koja zbog svoje dusevne bolesti nije sposobna da rasuduje
kriva, a samim tim i odgovorna za prouzrokovanu $tetu? Vise o deliktnoj sposobnosti
vid. Marija Karaniki¢ Miri¢, Krivica kao osnov deliktne odgovornosti u gradanskom pravu
(2009), 88-90; Snezana Dabi¢, ,,Pojam roditelja u domenu gradanskopravne odgovornosti
za §tetu®, Pravni Zivot, br. 10, 2013, 693-707.

69 Dragoljub Stojanovi¢, Uvod u Gradansko pravo (opsti deo) (1976), 231.

70  Jozef Salma, Obligaciono pravo (2007), 226.

71  Radmila Kovacevi¢ Kustrimovi¢ i Miroslav Lazi¢, Uvod u gradansko pravo (2008), 120.
72 Vodineli¢, 354.

73 Ibid., 329.

74  Prilog ,takozvani se na ovom mestu Koristi jer ho¢e da ukaZe da u nagem pravnom sistemu
zapravo i ne postoji apsolutna poslovna nesposobnost o ¢emu ¢e vise reci biti dalje u radu.

75  Pravni poslovi koje zakljuce lica ograni¢ene poslovne sposobnosti spadaju u grupu tzv.
hramaju¢ih pravnih poslova koje je neophodno razlikovati od rusljivih (iako se u teoriji,
a i u zakonu, nazalost, ta razlika ¢esto ne pravi) buduéi da rusljivi kada nastanu proiz-
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slovne sposobnosti.”® Uslov za sticanje poslovne sposobnosti, kako potpune
tako i delimicne, jesu na prvom mestu godine. Sa 14 godina lice stice deli-
mi¢nu poslovnu sposobnost, sa 15 godina dodatno i radnu i testamentalnu
sposobnost,”” dok sa punoletstvom lice sti¢e potpunu poslovnu sposobnost.
Osim toga, uslov postojanja poslovne sposobnosti jeste i sposobnost za rasu-
divanje, s tom razlikom da se pretpostavlja da takva sposobnost postoji ¢im
se ispuni uslov u pogledu uzrasta, a suprotno se mora dokazivati.”® Uslov u
pogledu godina je potpuno jasan i lako odrediv kriterijum. Daleko je teze
utvrditi postojanje (ne)sposobnosti za rasudivanje, te postojanje razloga koji
bi opravdali delimi¢no ili potpuno liSenje poslovne sposobnosti.

Izuzeci od pravila da se potpuna poslovna sposobnost stice sa 18 godi-
na mogu i¢i u vise pravaca. S jedne strane, potpuna poslovna sposobnost se
moZze stedi i pre punoletstva, ako su ispunjeni zakonom predvideni uslovi.”® S
druge strane, ono $to nas zanima, moze se desiti da punoletno lice ne stekne,
odnosno bude liSeno poslovne sposobnosti, uprkos tome $to je dostignuta
uzrasna zrelost. To je najpre slucaj kada lice sa navrsenih 18 godina ne po-
stane poslovno sposobno ve¢ nad njim bude produzeno roditeljsko pravo.8°
Drugi je slu¢aj kada nakon sticanja punoletstva i sticanja poslovne sposob-
nosti nastupe razlozi zbog kojih lice bude liseno delimi¢no ili potpuno po-
slovne sposobnosti.3! Do potpunog ligenja moze doéi, kako zakon predvida,
ukoliko je lice zbog bolesti i smetnji u psiho-fizickom razvoju nesposobno
za rasudivanje, te nije u stanju da se samo stara o sebi i o zastiti svojih prava
i obaveza.3? Neophodno je da ti uslovi budu kumulativno ispunjeni. Nespo-
sobna za rasudivanje su, drugim re¢ima, lica ¢ija izjava volje ne proizvodi
pravno dejstvo, a to je izjava volje lica koje ne poseduju svest i volju — svest
o znacaju pravnog posla koji se preduzima i dejstvima koje ¢e taj posao pro-

vode pravno dejstvo, dok hramaju¢i ne proizvode pravno dejstvo sve dok ne dobiju ne-
ophodno odobrenje. O razlici izmedu rusljivih i tzv. hramajucih pravnih poslova vid. vise
kod: Katarina Dolovi¢, Snezana Dabi¢, ,,Moguénost vansudskog poni$tenja ugovora u
srpskom pravu®, Pravo i privreda, br. 4-6, 2015, 140-141.

76 Vid. ¢l. 64 PZ.

Inade, po pozitivnopravnim propisima naSe zemlje, da bi pravni posao lica lifenog
poslovne sposobnosti bio punovazan neophodno je da za njega i umesto njega volju
izjavi njegov zakonski zastupnik. Medutim, u slu¢aju da je re¢ o starijem maloletniku,
odnosno licu koje je delimi¢no lieno poslovne sposobnosti stvar je drugacija. Oni samo-
stalno izjavljuju volju. Ali, da bi njihova izjava volje bila pravnorelevantna, ona mora biti
odobrena od strane njihovog zakonskog zastupnika/staratelja, koji ¢e dati ili prethodnu
saglasnost u vidu dozvole ili ¢e se naknadno saglasiti u vidu odobrenja - ratifikacije. Ka-
tarina Dolovi¢ Boji¢, Pravno nepostojeci ugovori (2021), 117.

77  Vid. ¢l. 64 st. 3 PZ i ¢l. 79. Zakona o nasledivanju, Sluzbeni glasnik RS br. 46/95, 101/2003
- odluka USRS i 6/2015% (u daljem tekstu: ZN).

78 U tom smislu, smatra se da je sposobno za rasudivanje lice koje ima 18 godina, suprotno
se dokazuje.

79  Pod uslovima ta¢no propisanim zakonom, lice moZe i pre 18. godine, a sa najmanje 16,
ste¢i potpunu poslovnu sposobnost. Vid. ¢l. 11 st. 21 3 PZ.

80 Vid. &. 85 PZ.
81 Vid. &. 146 i 147 PZ.
82 Cl 146 st. 1 PZ.
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izvesti i volju usmerenu na preduzimanje pravnog posla i njegova dejstva. To
su lica ometena u razvoju i dusevno bolesne osobe.83 U tom smislu, bilo bi
veoma opasno takvim licima, koje ulaze u krug lica sa invaliditetom, umesto
pruzanja zastite ustanoviti odgovornost i to zbog postupaka kojih oni mozda
nisu mogli biti svesni, odnosno ¢ije posledice nisu mogli unapred sagledati te
ispravno rezonovati da li je preduzimanje nekog pravnog posla u njihovom
interesu. Do delimi¢nog lidenja, pak, prema zakonskom tekstu, moze do¢i
ukoliko lice zbog bolesti ili smetnji u psihofizickom razvoju svojim postupci-
ma neposredno ugrozava sopstvena prava i interese drugih lica.8* Imajuéi u
vidu razliku u odnosu na uslove za potpuno liSenje, ,kandidati“ za delimi¢no
lisenje poslovne sposobnosti bi oc¢igledno trebalo da budu lica koja su spo-
sobna za rasudivanje, ali svojim postupcima neposredno ugrozavaju sopstve-
na prava i interese drugih lica. Ipak, ¢ini se da je u praksi teze uociti razliku
izmedu te dve kategorije lica, o ¢emu svedoce i statisticki podaci koji ukazuju
na to da se sud mnogo cesce opredeljuje za potpuno liSenje poslovne spo-
sobnosti u odnosu na delimi¢no. Da li je razlog za to u nejasnim zakonskim
odredbama ili je stanje u praksi bas takvo - da postoji daleko manje onih koji
ugrozavaju svoja i tuda prava i interese u odnosu na one koji su nesposobni
za rasudivanje — ostaje otvoreno pitanje.

Kona¢no, vazno je ista¢i da je jedna od bitnih funkcija poslovne sposob-
nosti (posebno bitna na planu zastite prava lica sa invaliditetom) tzv. zastit-
na funkcija: njome se Zele zastititi pojedina lica od rizika koje preduzimanje
konkretnog pravnog posla sa sobom nosi. Naime, pojedina lica u odredenim
situacijama nisu u moguc¢nosti da shvate znacaj i posledice preduzimanja
odredenog pravnog posla, te da li je taj posao za njih koristan, odnosno da li
su njegova dejstva u skladu sa njihovim interesima.%

Cinjenica da lice sa invaliditetom poseduje pravnu sposobnost (jer nju,
izmedu ostalog, poseduju svi ljudi), ali ne i poslovnu, ne znaci da to lice ne
moze postati, na primer, vlasnik neke stvari. To samo znaci da ¢e umesto nje-
ga volju izjaviti njegov zakonski zastupnik/staratelj, ali da sva prava i obaveze
iz takvog ugovora pripadaju licu sa invaliditetom jer ¢e se upravo to lice sma-
trati kupcem, prodavcem ili mozda poklonoprimcem, korisnikom kredita itd.

Zakljucili bismo da je stvar mnogo kompleksnija nego $to se nekada ¢ini
iz radova zagovornika ideje o ukidanju mogu¢nosti potpunog lisenja poslov-
ne sposobnosti. Institut poslovne sposobnosti isuvise je kompleksan da bi se
tako olako moglo govoriti o potrebi da sva odrasla lica budu potpuno poslov-
no sposobna, a da je lidavanje pojedinaca poslovne sposobnosti pokazatelj
njihove diskrimacije. Plasimo se da nedovoljno poznavanje te ustanove preti
da se kroz borbu za zastitu lica sa invaliditetom upravo ugroze njihovi intere-
si. Potrebno je samo po¢i od toga da zakonodavac propisuje odredene norme

83  Vodineli¢, op. cit., 362. Jo$ je Zivojin Peri¢ isticao da volja dusevno bolesnih lica nije
pravno relevantna te da bi eventualni pokusaj zaklju¢enja ugovora ovih lica bio smatran
tzv. nepostoje¢im ugovorom. Vise o tome vid. kod: Katarina Dolovi¢ Boji¢, ,,Zivojin Peri¢
o0 postojanju i punovaznosti ugovora“ u Marija Dragki¢ i Nina Krsljanin (ur.), Zbornik
radova Zivojin M. Peri¢ - licnost i delo (2021), 80.

84 Cl. 147 st. 1 PZ.

85  Vise o zastitnoj funkciji u Vodineli¢, op. cit., 363-365.
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ne da bi pojedinu kategoriju lica obespravio (zasto bi?!), ve¢ suprotno — da bi
ih zastitio pa makar od njih samih.

3. Da li su lica liSena poslovne sposobnosti potpuno
iskljucena iz pravnog Zivota?

Veoma bitna stvar koja se ocigledno zaboravlja® jeste da nakon donoge-
nja Porodi¢nog zakona 2005. godine, kategorija lica koja su potpuno poslovna
nesposobna, fakticki, vi$e ne postoji — drugim re¢ima, ne postoji nijedna osoba
kojoj zakonodavac ne dozvoljava da preduzme bar neke pravne poslove. Otuda
kritika da su lica sa invaliditetom koja su potpuno liSena poslovne sposobnosti
setiketirana®, ,,marginalizovana® ,,izops$tena iz drustva®“ i sli¢no, ne stoji u pot-
punosti. Naime, do donosenja PZ vazio je Zakon o braku i porodi¢nim odno-
sima®” po kojem maloletnici do 14. godine Zivota i lica sa njima izjednacena
(punoletna lica koja su potpuno liSena poslovne sposobnosti) nisu mogli sami
preduzimati pravne poslove, a eventualno preduzeti pravni poslovi nisu mogli
biti naknadno osnazeni - re¢ bi bila o tzv. nepostoje¢im pravnim poslovima.
Medutim, nakon donosenja PZ ne postoji vise kategorija lica koja je potpuno
poslovno nesposobna. Naime, ¢l. 64 PZ propisano je da deca do 14. godine sta-
rosti (i punoletna lica izjednacena sa njima sudskom odlukom u pogledu po-
slovne sposobnosti, odnosno punoletna lica potpuno liSena poslovne sposob-
nosti) mogu samostalno preduzimati pravne poslove malog znacaja®3, poslove
kojima sti¢u isklju¢ivo prava®® i neutralne pravne poslove.”® Re¢ je, dakle, o

86 Bududi da se o njoj skoro uopste ne piSe u stru¢nim tekstovima posveéenim ukidanju
instituta liSenja poslovne sposobnosti.

87  Zakon o braku i porodi¢nim odnosima (u daljem tekstu: ZBPO), prestao da vazi 1. jula
2005. godine.

88 Kada je re¢ o ,,poslovima malog znacaja“ slikovito bi se moglo re¢i da su to tzv. ,bagatel-
ni‘, odnosno ,,sitni“ poslovi koji se obavljaju po odredenom automatizmu i nuzni su za
svakodnevni Zivot: primera radi, mogu kupovati novine, prehrambene proizvode, auto-
busku/tramvajsku kartu i voziti se autobusom/tramvajem, primati i davati poklone male
vrednosti, i sli¢éno. Andrija Gams, Uvod u gradansko pravo — opsti deo (1974), 102.

89 Rec je o odredbi koja ima za cilj zastitu ovih lica od eventualnog preduzimanja poslo-
va iz kojih bi nastale za njih razli¢ite obaveze. Stoga im je dozvoljeno da samostalno
zaklju¢uju, na primer, ugovor o posluzi i poklonu bududi da je re¢ o ugovorima kojima
sticu samo prava, naravno samo onda kada se nalaze u ulozi poklonoprimca odnosno
poslugoprimca.

90 Rec je o tzv. neutralnim poslovima, odnosno poslovima iz kojih se ne sti¢u ni prava ni

obaveze. Jedan deo teorije smatrao je da pojam neutralnih pravnih poslova predstavl-
ja contradictio in adjecto, obrazlazu¢i takav stav definicijom samog pravnog posla koji
predstavlja izjavu volje sa ciljem proizvodenja pravnog dejstva, naj¢e$ce stvaranje prava i
obaveza (ali i prenos, promena, gaSenje prava i/ili obaveza). O tome u Oliver Anti¢, Ob-
ligaciono pravo (2007), 213.
Ipak, ¢ini se da drugi s pravom upozoravaju da ideja neutralnog pravnog posla ne znaci
da iz tog posla uopste ne nastaju prava i obaveze, ve¢ da za onoga ko ih preduzima - u
na$om slucaju maloletnik do 14. godina ili lice izjadnaceno sa njim - taj posao ne stvara
ni prava ni obaveze. Tako, na primer, ako se ovo lice nade u ulozi zastupnika ono pre-
duzima pravni posao u tude ime i za tudi racun, a pritom ne sti¢e ni prava ni obaveze iz
takvog posla. Vise o neutralnim pravnim poslovima u Dejan Durdevi¢, ,,Neutralni pravni
poslovi‘, Anali Pravnog fakulteta u Beogradu, br. 2, 2010, 81.
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poslovima koji su uobicajeni u svakodnevnom Zzivotu i koji predstavljaju veliki
deo ukupnog broja pravnih poslova koje preduzimamo.

Drugim re¢ima, u pravnom sistemu Republike Srbije ne postoji vise ka-
tegorija lica koja je potpuno poslovno nesposobna, ve¢ sva lica mogu samo-
stalno preduzimati odredenu vrstu pravnih poslova i ti poslovi ¢e biti puno-
vazni bez ikakve naknadne saglasnosti/odobrenja. Medutim, uprkos tome PZ
i dalje zadrzava terminologiju iz ZBPO te u nedostatku adekvatnijih pojmova
kojima bi obuhvatao lica do 14 i od 14 godina starosti (kao i one izjednacene
sa njima) zadrzava podelu na lica potpuno i ograni¢eno poslovno sposobna,
odnosno potpuno i delimi¢no lisena poslovne sposobnosti. Ponavljamo, upr-
kos kori$¢enoj zakonskoj terminologiji lica potpuno lisena poslovne sposob-
nosti nisu potpuno ,udaljena“ iz pravnog Zivota ve¢ mogu samostalno - svo-
jom izjavom volje — preduzimati sve pravne poslove koji spadaju u pomenute
tri grupe zakonom odredenih pravnih poslova, a koji su nuzni ali i uobi¢ajeni
za svakodnevni Zivot.

Cesto se, medutim, moZe nai¢i na argument da su lica potpuno liSena
poslovne sposobnosti ujedno liSena i mogucnosti da vr$e i neka druga prava
(kao $to su, samo primera radi, izborno pravo, pravo da sklope brak, prava
da vr3e roditeljsko pravo),”! te da je to jo§ jedan vazan argument zasto bi tre-
balo ukinuti ustanovu potpunog liSenja poslovne sposobnosti. Nama se, ipak,
¢ini da reSenje nije u tome - u ukidanju ustanove potpunog liSenja poslovne
sposobnosti — ve¢ u pravilnoj primeni pravila o potpunom i delimi¢nom li-
$enju poslovne sposobnosti. Ako je neko lice nesposobno za rasudivanje, §to
predstavlja uslov za potpuno lienje poslovne sposobnosti, onda bi to trebalo
da znaci da ono nije svesno ni toga $ta podrazumeva vrsenje izbornog prava,
roditeljskog prava, zakljucenje braka i slicno. A ukoliko je pak svesno znacaja
i dejstva vrSenja tih prava, onda se postavlja pitanje: da li bi to lice uopste
trebalo potpuno lisiti poslovne sposobnosti?

Ono sa ¢ime se nesumnjivo slazemo jeste da sud mora, u svakom kon-
kretnom sluc¢aju, imati individualni pristup, odnosno posmatrati svako lice
ponaosob, te utvrdivati da li se ono moze podvesti pod zakonsku formulaciju
lica koja bi trebalo lisiti poslovne sposobnosti. U tom individualnom pristu-
pu kojem bi trebalo teziti vidimo neophodnu humanizaciju ovog instituta.
Osim toga, neophodno je po¢i od toga da je pravilo da se sva punoletna lica
smatraju poslovno sposobnim, te da se pojedinci samo izuzetno mogu lisa-
vati ove sposobnosti (potpuno ili delimi¢no). Kada govorimo o zastiti koja je
neophodna tim licima mislimo, s jedne strane, na zastitu od ,njih samih®, u
smislu §to svojim postupcima mogu ugroziti sopstvena prava i interese, ali i
zastitu na nacin da se spreci da lica sa invaliditetom postanu Zrtve zloupotre-
be sopstvenog stanja, $to je i te kako moguce na polju preduzimanja pravnih
poslova. Osim zastite koja se pruza njima samima, a o ¢emu smo upravo go-
vorili, nekada je lidenje poslovne sposobnosti neophodno i iz razloga zasti-
te drugih lica. Naime, nije nemoguce da lica sa invaliditetom upravo zbog
svojih disfunkcija (posebno mentalnih) nekada mogu ugroziti interese, ali i
bezbednost drugih lica.

91 U vezi sa tim vid. ¢l. 17 PZ, ¢l. 77 st. 1 PZ, ¢l. 52 st. 1 Ustava RS, Sluzbeni glasnik RS br.
98/2006 1 115/2021, ali i ¢l. 40 st. 3 ZVP. O tome i u Opstem komentaru, 2.
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Putem humanizacije instituta lienja poslovne sposobnosti poslo se i iz-
menama Zakona o vanparni¢nom postupku. Naime, ZVP je pretrpeo izmene u
maju 2014. godine u delu koji se tice liSenja poslovne sposonosti. Te izmene, su
s pravom, doc¢ekane sa odobravanjem jer se smatra da predstavljaju pozitivan
pomak u procesu reforme domaceg zakonodavstva koja bi licima sa invalidite-
tom pruzila neophodnu zastitu. Ipak, vladaju¢i stav je da one same nisu dovolj-
ne za sustinsko poboljsanje polozaja lica lisenih poslovne sposobnosti.®?

4. Osnovana kritika instituta liSenja poslovne sposobnosti
ili nepoverenje u institucije?

Citaju¢i kritike postoje¢eg zakonskog resenja Republike Srbije ne moze-
mo a da se ne zapitamo sledece: ne provejava li mozda kroz tekstove zago-
vornika ideje o ukidanju instituta lienja poslovne sposobnosti nepoverenje u
domace sudstvo i ostale institucije?

Naime, ukoliko se pomenuta ideja pravda moguc¢noscu zloupotreba, dis-
krimacije lica sa invaliditetom, ukoliko se nebrojeno puta govori o tome da
se po automatizmu, samim tim $to postoji invaliditet, usvajaju zahtevi za li-
$enjem poslovne sposobnosti, sve to ukazuje samo na jedno — ne postoji po-
verenje u sudstvo, odnosno postoji sumnja da ¢e sudovi u svakom konkret-
nom slucaju ispitati ¢injeni¢no stanje i doneti pravi¢nu odluku zasnovanu na
zakonu. Taj fenomen, medutim, ne uocava se samo ovde. Brojne su situacije
kada se pojedini instituti kriticki ispituju, te donose zakljuéci da bi ih trebalo
ukinuti ili, u najmanju ruku, drugacije regulisati. Neretko se radi o instituti-
ma, ta¢nije odredbama zakona koje reguli$u pojedine institute na nacin §to
sudovima ostavljaju odresene ruke u odlu¢ivanju.®® Ipak, problem ne moze
biti re$en time $to ¢emo brisati odredbe zakona uvek kada osetimo bojazan
da bi sudovi njihovom primenom mogli da se ,,ogrese“ o neku od strana. Taj
problem se mora re$avati sistemski, na nivou drzave, a ne pojedinih odredaba
zakona. Neophodno je da se povrati poverenje u pravosude, a to je moguce
transparentnim i nadasve valjanim izborom sudija - izborom po stru¢nosti,
adekvatnim koracima na planu edukacije sudija o polozaju lica sa invalidite-
tom, te usmeravanjem da se postojeci instituti primene u skladu sa okolnosti-
ma svakog konkretnog slucaja, uz najmanje moguce ogranic¢avanje poslovne
sposobnosti.

Kritika instituta liSenja poslovne sposobnosti nije pokazatelj samo nepo-
verenja u sudstvo, ve¢ i u institut zastupanja koji podrazumeva preduzimanje
pravnih poslova u tude ime i za tudi racun. Cini se da se zaboravlja ¢injenica
da se za staratelja odreduju, kad god je to moguce, najpre ¢lanovi porodice
koji ionako brinu o osobi sa invaliditetom. Tek ukoliko to nije moguce, izbor
bi trebalo da padne na neku drugu osobu, a u krajnjem i na staratelja koga
postavi organ starateljstva iz redova svojih zaposlenih. Osim toga, trebalo bi

92 Umesto mnogih vid. Petrusi¢, op. cit., 909 i dalje.

93  Nazalost, svedoci smo toga da kod nasih zakonodavaca postoji manir da sudovima daju
$iroka ovla$éenja. Ovde, po nama, nije re¢ o velikom poverenju koje zakonodavac ima u
sudove, ve¢ Cesto lak§em nacinu da se pojedine zakonske odredbe formulisu.
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da se radi na planu poboljsanja nacina kontrole postavljenih staratelja kako bi
se utvrdilo da li se u dovoljnoj meri i na adekvatan nacin staraju o interesima
Sticenika, a sa ciljem pobolj$anja njihovog polozaja.”*

Dalje, pomenuta kritika znak je nepoverenja i u ustanove namenjene li-
cima sa posebnim potrebama, ili smemo redi, svedoci o loSem radu (nedo-
voljnoj brizi o korisnicima) u pomenutim ustanovama, §to je opet sistemski
problem - ko je na celu takvih ustanova, izbor dovoljno (odnosno nedovolj-
no?!) stru¢nog kadra koji vodi brigu o korisnicima, nac¢in ophodenja prema
ovoj posebno osetljivoj kategoriji lica i sli¢cno. Takode, trebalo bi razmisliti i o
tome da se ove osobe u §to manjoj meri institucionalizuju.

Oduzimanje poslovne sposobnosti je etiketiranje lica sa invaliditetom -
re¢i ¢e zagovornici ukidanja ovog instituta. Mi se pitamo - da li je onda bolje
dati mogucnost osobi koja nije sposobna da shvati znacaj, na primer, ugovora
o poklonu da zaklju¢i jedan takav ugovor sa tre¢im licem i na taj nacin ostane
bez prava svojine na nepokretnosti u kojoj je zivelo? Nije li to otvorena mo-
gucnost za zloupotrebe stanja svesti tih lica od strane svih tre¢ih ,eventual-
nih“ poklonoprimaca?

Zagovornici ukidanja moguc¢nosti potpunog liSenja poslovne sposobno-
sti smatraju da je kompromisno resenje u tome da se prihvati model odluci-
vanja uz podrsku, umesto modela zamenskog odlucivanja. Ipak, tesko da bi
to bilo adekvatno u svakom konkretnom slu¢aju. Sta ako neko lice nije spo-
sobno da razume znacaj konkretnog pravnog posla ¢ak i uz svu podrsku koju
dobije? Iz tih razloga ideja da odlucivanje uz podrsku u potpunosti zameni
zamensko odlucivanje deluje utopisticki. Osim toga, ¢ak i ako bi se prihvatilo
da model odlu¢ivanja uz podrsku stoji, kao moguénost, uz model zamenskog
odlucivanja, veoma je vazno utvrditi kako bi se taj model primenjivao. Ako bi
on podrazumevao ono §to se u Opstem komentaru naglasava,’ da je pruza-
lac podrske duzan da pruzi podrsku odredenom licu postujuci njegove Zelje
i volju, ali da u krajnjem odluku ipak donosi lice kome se podrska pruza, da
li se uopste moze re¢i da mu je na bilo koji nacin ograni¢ena poslovna spo-
sobnost? I viSe od toga, kako bi se time pruzila zastita od toga da lice kome
se pruza podrska ne donese odluku koja nije u njegovom interesu?”® S druge
strane, ako bi dono$enje odluke uz podrsku znacilo i to da mora postojati
prethodna ili naknadna saglasnost pruzaoca podrske, onda tu nema potpu-
ne samostalnosti u donosenju odluka i ravnopravnosti u pogledu poslovne
sposobnosti u odnosu na lica kojima nije ogranicena poslovna sposobnost.
Ta teznja da se postigne potpuna ravnopravnost niti je realna niti bi sustinski

94  Mozda bi mogao da se preuredi i na¢in na koji se kontroliu staratelji, da se smanji broj
$ticenika koji su pod njihovim starateljstvom, da se odrzavaju blizi odnosi sa $ticenikom
kako bi se utvrdile njegove Zelje i sli¢no.

95  Opsti komentar, 5.

96 U teoriji ima predloga da bi se u tim slu¢ajevima moglo predvideti da pruzalac podrske
ima pravo da osporava pred sudom pravni posao koji je lice preduzelo bez njego-
vog uce§¢a. Markovi¢ (2012), op. cit., 75. Ipak, pitanje je koliko bi takav predlog bio
prakti¢an (podimo samo od toga ko bi snosio tro$kove vodenja postupka za osporavanje
punovaznosti pravnog posla).
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donela boljitak, u tom smislu joj ne treba teziti po svaku cenu. Reenje ne bi
trebalo traziti u tome da se ukine institut lidenja poslovne sposobnosti ve¢ da
se lifenjem/ogranicenjem poslovne sposobnosti ne ide dalje od onoga sto se
proceni da je neophodno u svakom konkretnom sluc¢aju! Osim toga, ¢ini se
da ovde nema mesta bilo kakvoj vrsti generalizacije, u smislu da se ne moze
tek tako govoriti o ukidanju mogu¢nosti lisavanja poslovne sposobnosti svih
lica sa invaliditetom. Neophodno je najpre utvrditi o kojoj vrsti invaliditeta je
re¢, odnosno $ta je razlog da se jednom licu, koje inace ima status lica sa in-
validitetom, oduzme poslovna sposobnost. Pojam poslovne sposobnosti se ne
sme shvatati suvi$e $iroko, a ako smemo reci ni pogresno (kao $to se neretko
¢ini u stru¢nim tekstovima), u toj meri da obuhvati pojam pravne sposobno-
sti. Pretpostavlja se da se zato u Prednacrtu model odlucivanja uz podriku
samo dodaje uz model zamenskog odlucivanja.

Klju¢ bi, dakle, mogao biti u humanizaciji instituta liSenja poslovne spo-
sobnosti i stru¢nosti u radu sudova i drugih institucija.

V TEZI POLOZAJ ZENA SA INVALIDITETOM U
POGLEDU POSLOVNE SPOSOBNOSTI

Na kraju, ¢ini se vaznim, makar ukratko, skrenuti paznju na ¢injenicu
da je polozaj zena sa invaliditetom u pogledu poslovne sposobnosti unekoli-
ko tezi od polozaja mugkaraca.”” Naime, iako istrazivanja pokazuju da nema
znacajnih razlika u pogledu broja zena odnosno muskaraca liSenih poslov-
ne sposobnosti,”® ligenje poslovne sposobnosti ima nesagledive posledice
na Zene sa invaliditetom. Razlog je u tome $to, u slucaju institucionalizacije,
one ne mogu da odlu¢uju samostalno o svom reproduktivnom zdravlju veé¢
o tome odluke donose zaposleni ustanova u kojima su smestene uz saglasnost
staratelja.”® Osim toga, Zene su &e$ée izlozene fizickom, verbalnom, psiholog-
kom i seksualnom nasilju, kako od strane drugih korisnika ustanove, tako i
od zaposlenih, ali i osoba van ustanove.

Inace, Republika Srbija je 2009 godine ratifikovala Konvenciju o pravi-
ma osoba sa invaliditetom. U pogledu rodne ravnopravnosti znacajan je ¢l. 6
Konvencije u kojem stoji da su ,drzave ugovornice svesne toga da su Zene i
devojke sa invaliditetom izloZene viSestrukoj diskriminaciji i u tom pogledu ¢e
preduzeti mere kako bi im obezbedile potpuno i ravnopravno ostvarivanje svih
ljudskih prava i osnovnih sloboda® U drugom stavu istog ¢lana stoji da ¢e dr-
zave ugovornice ,,preduzeti sve odgovarajuc¢e mere kako bi obezbedile potpun
razvoj, napredak i osposobljavanje Zena da bi im se garantovalo vr$enje i uziva-
nje ljudskih prava i osnovnih sloboda sadrzanih u ovoj konvenciji“. Osim toga,

97  Primere iz prakse videti kod: Lepojka Carevi¢ Mitanovski i Violeta Ko&i¢ Mitacek, ,,Zene
sa invaliditetom® u Jovica Trkulja, Branko Raki¢, Damjan Tati¢ (ur.), Zbornik radova
Zabrana diskriminacije osoba sa invaliditetom (2012), 215-224.

98  Beker i Milogevi¢, op. cit., 33-34.
99 O tome vi$e u Krsti¢ i Beker, op. cit., 19-20.
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drzava Srbija je potpisnica Konvencije o eliminisanju svih oblika diskriminaci-
je zena.l% Ustav Republike Srbije takode proklamuje jednakost bez obzira na
pol.1%! Uprkos svemu tome, i dalje postoji potreba da se postigne rodna ravno-
pravnost, ne samo na planu zakonskog uredenja ve¢ i u praksi.

VI ZAKLJUCAK

Kao odgovor na usvajanje Zakona o potvrdivanju Konvencije o pravima
osoba sa invaliditetom i, u poslednje vreme, sve glasnijih kritika teorije na
racun instituta liSenja poslovne sposobnosti regulisanog vaze¢im PZ, usledio
je Prednacrt Zakona o izmenama i dopunama PZ. Kao najvece novine Pred-
nacrta izdvajaju se ukidanje instituta lidenja poslovne sposobnosti i uvode-
nje moguc¢nosti odlucivanja uz podrsku. Tako Prednacrt umesto potpunog i
delimi¢nog liSenja poslovne sposobnosti poznaje i regulie samo moguénost
ogranicenja poslovne sposobnosti. Iako to ogranic¢enje poslovne sposobnosti
u dobroj meri odgovara onome $to je trenutno Porodi¢nim zakonom urede-
no kao moguc¢nost delimi¢nog lidenja poslovne sposobnosti, detaljnija analiza
predlozenog reSenja neminovno vodi zakljucku da se novim resenjem ipak
ostavlja mogu¢nost da odredenom licu bude u toj meri ograni¢ena poslovna
sposobnost da se njegov polozaj prakti¢no izjednacava sa polozajem lica pot-
puno lienog poslovne sposobnosti, imajuc¢i u vidu vazeca pravila kojima se
ureduje potpuno lidenje poslovne sposobnosti. Sa takvim re$enjem se nacelno
i slazemo budu¢i da smatramo da je potpuno liSenje poslovne sposobnosti
ponekad zapravo jedina odgovarajuca opcija, kada je re¢ o licima koja su,
najcesc¢e zbog mentalnih ili psihosocijalnih smetnji nesposobna za rasudiva-
nje. Naime, institut poslovne sposobnosti isuvise je kompleksan da bi se tako
olako moglo govoriti o potrebi da sva odrasla lica budu potpuno poslovno
sposobna, a da je liSavanje pojedinaca poslovne sposobnosti pokazatelj nji-

100 Zakon o ratifikaciji Konvencije o eliminisanju svih oblika diskriminacija Zena, SI Iist
SFR] - Medunarodni ugovori br. 11/81.

101 Cl 15 Ustava RS nosi naziv ,,Ravnopravnost polova: ,Drzava jem¢i ravnopravnost Zena
i muskaraca i razvija politiku jednakih mogu¢nosti®

To je posledica ¢injenice da poloZaj Zena nije oduvek bio izjednacen sa muskarcima kada je
re¢ o poslovnoj sposobnosti te je postojala potreba da se takva jednakost najpre for-
malnopravno obezbedi. Tako je, na primer, par. 920 Srpskog gradanskog zakonika
izjednacavao, u pogledu poslovne sposobnosti, zene sa starijim maloletnicima i licima
lifenih uma, raspiku¢ama, propalicama i prezaduZenima: ,Mladoletnima udobljavanju
se i svi oni, koji ne mogu, ili im je zabranjeno sopstvenim imanjem rukovati; takvi su svi
uma liSeni, raspiku¢e sudom proglasene, propalice, prezaduzenici, kojih je imanje pod
steciSte potpalo, udate Zene za Zivota muZevlja“ Sa tacke gledista dana$njeg savreme-
nog prava citirana odredba je najblaze re¢eno skandalozna, posebno onaj deo u kojem
se Zene izjednac¢avaju sa maloletnicima i licima lidenim uma. Drugi deo je vi$e intere-
santan jer se mozemo zapitati za$to izjednacavati zene sa raspiku¢ama i prezaduzenima
kada su u praksi u daleko ve¢em procentu zavisnici od alkohola i kocke muskarci - $to
se uglavnom uklapa u pojam raspikuca i prezaduzenih; dok su Zene, s druge strane, u
najveéem procentu te koje ,drze kucu® Vid. §920 Srpskog gradanskog zakonika. https://
www.harmonius.org/st/pravni-izvori/jugoistocna-evropa/privatno-pravo/srbija/Srpski_gr-
adjanski_zakonik_1844.pdf.
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hove diskrimacije. Plasimo se da nedovoljno poznavanje te ustanove preti da
se kroz borbu za zastitu lica sa invaliditetom upravo ugroze njihovi interesi

Takode, korisno je podsetiti na nesto o ¢emu se malo (ili ¢ak uopste ne)
govori u tekstovima zagovornika ideje o ukidanju ovog instituta: u vazecem
zakonskom re$enju nase zemlje ne postoji kategorija lica koja je u pravom
smislu te re¢i potpuno liSena poslovne sposobnosti (osim terminologki), bu-
dud¢i da i maloletna lica do 14. godine, kao i punoletna izjednacena sa njima
mogu preduzimati poslove malog znacaja, poslove kojima sti¢u samo prava,
kao i poslove kojima ne sti¢u ni prava ni obaveze.

Neophodno je naglasiti da nisu sva lica sa invaliditetom u riziku od od
lisenja (potpunog ili delimi¢nog) poslovne sposobnosti. Sud mora, u svakom
konkretnom slu¢aju, imati individualni pristup, odnosno posmatrati svaku
osobu ponaosob, te utvrdivati da li se ona moze podvesti pod zakonsku for-
mulaciju lica liSenih poslovne sposobnosti. U tom individualnom pristupu
kojem bi trebalo teziti vidimo neophodnu humanizaciju ovog instituta. Osim
toga, neophodno je po¢i od toga da su sva lica poslovno sposobna, te da se
pojedinci samo izuzetno mogu lisavati ove sposobnosti (potpuno ili delimi¢-
no) i to samo onda kada je to isklju¢ivo u njihovom interesu - kada im je
neophodno pruziti zastitu.

Smatramo da je pojedinim kategorijama lica sa invaliditetom (posebno
onim sa mentalnim i psihosocijalnim smetnjama) neophodno pruziti zastitu
kao posebno ranjivoj kategoriji stanovnistva. Ipak, nismo sigurni da ¢e zastita
biti ostvarena na nacin $to ta lica nece biti liSena poslovne sposobnosti. Sma-
tramo da je nekada, u naravno izuzetnim slucajevima, klju¢ zastite upravo
u liSenju poslovne sposobnosti. Naravno sam institut liSenja sposobnosti bi,
po nasem misljenju, trebalo dodatno humanizovati - prvo, na polju zakon-
ske regulative, kada je re¢ o postupku liSenja poslovne sposobnosti; drugo, u
pogledu postupanja sudova u pokrenutim postupcima, u smislu stru¢nosti
i neophodnog individualnog pristupa svakom pojedinom slucaju i na kraju,
na polju kontrole rada postavljenih staratelja, ali i ustanova u koje bi ta lica
trebalo smestati samo onda kada to predstavlja jedinu mogu¢nost.
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POSITION OF PERSONS WITH DISABILITIES
IN THE FIELD OF LEGAL CAPACITY
(LEGAL AGENCY)

Abstract

The preliminary draft of the Law on Amendments to the Family Law
proposed changes in relation to the positive legal solution regarding the mat-
ter regulating the institution of deprivation of legal capacity (legal agency).
In several provisions that propose the regulation of the so-called restrictions
on legal capacity (legal agency), at first glance, important changes are being
introduced. However, although in a certain sense they bring progress in rela-
tion to the current solution, a more detailed analysis of the proposed solution
seems to show that the position of certain persons whose legal capacity (legal
agency) would be limited will not differ significantly from the position of
persons who, according to the current solution, are completely and partially
deprived of legal capacity (legal agency). In addition to the analysis of the
proposed solutions, in this paper the attention is also paid to the question of
how justified the idea of abolishing the possibility of complete deprivation
of legal capacity (legal agency) is in general, whether deprivation constitutes
discrimination against persons with disabilities, and whether their position
would really improve if the institution were to be abolished or the solution
should be sought on the plan of general humanization of existing institutions.

Key words: Legal capacity (legal agency); Deprivation of legal capacity (legal
agency); Persons with disabilities; Guardianship; Substitute deci-
sion making; Decision making support.
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NASILJE U PORODICI I ZENE SA
INVALIDITETOM

Apstrakt

U radu se analizira nasilje prema Zenama sa invaliditetom kroz krivicno-
pravni, porodicnopravni i radnopravni aspekt, kao i medunarodni i nacionalni
okvir zastite Zena sa invaliditetom od nasilja. Postoje dva modela shvatanja
invaliditeta koja direktno uticu na drZzavnu politiku u vezi sa osobama sa in-
validitetom, kao i na nacine na koje drustvo posmatra ovu kategoriju gradana
- medicinski i socijalni model. U Konvenciji o pravima osoba sa invaliditetom
se menja pristup osobama sa invaliditetom — od posmatranja osoba sa invalid-
itetom kao ,objekata zastite“ prelazi se na sagledavanje osoba sa invaliditetom
kao subjekata prava. Zenama sa mentalnim invaliditetom nasilnici mogu lakse
da manipulisu i da ih zlostavljaju, bez posledica, posebno usled manjka kogni-
tivnih sposobnosti ili otezanog kretanja ili komunikacije. U slucajevima nasilja
prema Zenama koje nemaju invaliditet, one su u mogucnosti da pruZe otpor, da
se odupru nasilniku, pobegnu iz porodi¢nog doma i zatraze pomo¢ nadleznih
organa. Zena sa invaliditetom, posebno fizickim invaliditetom, po pravilu, ne
moze prostorno napustiti porodicni dom - ona ne moze “pobeli” od nasilni-
ka. Zenama sa invaliditetom u slucaju nasilja koje se odvijalo u porodicnom
okuzenju usluga sigurne kuce nije u potpunosti dostupna niti pristupacna, kao
Sto je to slucaj sa Zzenama koje nemaju invaliditet.

Posmatrajuci norme krivicnog i gradanskog prava, delotvornija zastita
omogucena je Porodicnim zakonom. Podzakonski akti u Republici Srbiji daju
prilicno Siroku listu mogucih radnji nasilja prema Zenama sa invaliditetom.
Radnje nasilja u porodici obuhvataju Sirok spektar ponasanja. Invaliditet
povlaci znatno Siri krug mogucih radnji nasilja u odnosu na Zene bez invalid-
iteta. Kod Zena sa invaliditetom, nastaje problem jer smestaj u sigurnu kucu ili
je otezan, ako postoje samo neki od fizickih uslova potrebnih za svakodnevno
funkcionisanje Zena sa invaliditetom (prilagodena kupatila i Zivotni prostor),
ili je u potpunosti onemogucen, zbog razloga kao $to je nedostatak tumaca u
slu¢aju gluvonemih osoba.

Klju¢ne reéi: Nasilje u porodici; Diskriminacija; Zene; Osobe sa invaliditetom;
Porodica; Socijalne ustanove; Porodicni zakon.
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IUVOD

Osobe sa invaliditetom su, usled ranjivosti i njihove zavisnosti od dru-
gih ¢lanova drustva, jedna od najviSe ugrozenih i diskriminisanih drustvenih
grupa, a ako imamo u vidu da su Zene najcesce zrtve nasilja u porodici, ne-
sporno je da su Zene sa invaliditetom u posebnom riziku i nepovoljnom po-
loZaju da budu Zzrtve nasilja. Prema Popisu u Republici Srbiji iz 2011. godine,
oko 8% stanovnistva ¢ine osobe sa invaliditetom, a Zena je znatno vise nego
muskaraca, 58% prema 42%.!

Postojanje psihic¢kih ili fizi¢kih nedostataka kod osoba sa invaliditetom
povlaci da se nasilje moze odvijati, kako u porodi¢nom okruzenju, tako i u
ustanovama socijalne zastite u kojima borave Zene sa invaliditetom. U radu
¢e se analizirati nasilje prema Zenama sa invaliditetom kroz krivi¢nopravni,
porodi¢nopravni i radnopravni aspekt, kao i medunarodni i nacionalni okvir
zadtite od nasilja Zena sa invaliditetom.

Nasilje nad Zenama predstavlja jedan od najtezih oblika kr$enja ljudskih
prava Zena. Uzroci nasilja nad Zenama nalaze se u istorijski nejednakom od-
nosu mo¢i izmedu muskaraca i Zena koji dovodi do diskriminacije Zena u
svim oblastima javnog i privatnog Zzivota. Patrijarhalni obrasci ponasanja,
diskriminatorne kulturne norme i ekonomska nejednakost dovode do nasilja
prema Zenama.?

Postoje dva modela shvatanja invaliditeta koja direktno uti¢u na drzavnu
politiku u vezi sa osobama sa invaliditetom, kao i na nacine na koje drustvo
posmatra ovu kategoriju gradana. Medicinski model posmatra invaliditet kao
individualnu patologiju koju treba (iz)lecitii na izvestan nacin rehabilitova-
ti. Smatra se da je problem u samoj osobi koja ima invaliditet, te je samim
tim, fokus na medicinskoj dijagnozi, a ne na osobi kao individui -osoba sa
invaliditetom je pasivna i dobija pomo¢ koja joj se pruza od strane drugih
¢lanova drustva. Sa druge strane,postoji socijalni modelkoji pomera fokus sa
dijagnoze na osobu, odnosno, na okruzenje koje treba da pruzi ravnoprav-
nemogucnosti za uce$c¢e svih ¢lanova drustva, pa i onih gradana sa izvesnim
tesko¢ama i nedostacima, medu koje spadaju i osobe sa invaliditetom.? In-
validitet je rezultat odgovora drustva na taj nedostatak osobe.*Invaliditet je
direktno srazmeran stepenusocijalneintegracije, te se osoba sa invaliditetom
posmatra kao proaktivna osobakoja ima pravo da odlucuje o svom Zivotu,
uz izvestan stepen podrske, i da bira usluge u zajednici koje smatra da su joj
potrebne - fokus je na osobi.

Republicki zavod za statistiku, Zene i muskarci u Republici Srbiji (2017), 28.

2 Judith E. Tucker, Women, Family, and Gender in Islamic Law (2008), 27: o diskriminaciji
Zena u islamskom pravu.

3 Da je XX vek, nakon Drugog svetskog rata, doba u kome do izrazaja dolazi promovisanje
socijalnih prava, zdravstvene zastite, obrazovanja, socijalne sigurnosti svih ¢lanova drustva:
Brid Featherstone, Gender, Rights, Responsibilities and Social Policy u Julie Wallbbank, Sha-
zia Choudhry, Jonathan Herring (eds), Rights, Gender and Family Law (2010), 26.

4 UN Women report, Sexual Harasment against Women with Disabilities in the World of
Work and on Campus (2020), 7.
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I pored prili¢no iscrpnog i sadrzajnog pravnog okvira u Republici Srbiji,
u redovnim godi$njim izvestajima Poverenika za zastitu ravnopravnosti, inva-
liditet je osnov usled koga se podnosi najvise prituzbi za diskriminaciju - dis-
kriminacija po osnovu invaliditeta nalazi se pri vrhu broja prituzbi.’ Imajuci
u vidu da su osobe sa invaliditetom zavisne od izvesnog stepena drustvene
podrske, to se nasilje nad ovom kategorijom gradana pokazuje kao jos§ opa-
snije i suptilnije u odnosu na nasilje nad osobama koje nemaju invaliditet.

IT UNIVERZALNI MEDUNARODNI OKVIR

Na medunarodnom planu doneti su neki od najznacajnijih dokumanata
koji se odnose na zastitu kako osoba sa invaliditetom, tako i Zena, kao ranji-
vih kategorija. Najvazniji medunarodni dokument o pravima Zena je Konven-
cija o eliminisanju svih oblika diskriminacije zena (CEDAW konvencija) koja
je usvojena 1979. godine,® a nasa drzava je ratifikovala 1981. godine,” dok je
Opcioni protokol uz CEDAW konvenciju ratifikovan 2002. godine.?

Deklaracijom Ujedinjenih nacija o eliminaciji nasilja nad zenama,” dr-
zave su pozvane da osude nasilje nad Zenama i ukazano im je da ne treba
da se pozivaju na bilokakve obicaje, tradiciju, religijska ili druga uverenja u
cilju izbegavanja eliminacije nasilja nad Zenama.Nedugo zatim, u Pekingu je
1995.godine odrzana IV svetska konferencija o Zenama na kojoj je usvojena
Pekinska deklaracija i Platforma za akciju.!? Komisija Ujedinjenih nacija za
ljudska prava usvojila je i Rezoluciju o eliminaciji nasilja nad zenama,!! ko-
jom su osudeni svi akti nasilja nad Zenama i devoj¢icama, koji predstavljaju
krenje ljudskih prava i osnovnih sloboda Zena i umanjuju ili onemoguca-
vaju Zene i devojcice u uzivanju prava i sloboda. Komitet Ujedinjenih naci-
ja za ekonomska, socijalna i kulturna prava, u svom Ops$tem komentaru br.
16. na ¢lan 3. Medunarodnog pakta o ekonomskim, socijalnim i kulturnim
pravimal? naveo je znac¢aj ravnopravnosti muskaraca i Zena u uZivanju svih

5  Poverenik za zastitu ravnopravnosti, Redovan godi$nji izvestaj Poverenika za 2021. god-
inu, 2022, http://ravnopravnost.gov.rs/wp-content/uploads/2022/04/Poverenik-za-zastitu-
ravnopravnosti-Godisnji-izvestaj-za-2021-compressed.pdf.

CEDAW konvenciju je usvojila Generalna skupstina Ujedinjenih nacija u decembru 1979.
Zakon o ratifikaciji Konvencije o eliminisanju svih oblika diskriminacije Zena, ,,Sluzbeni
list SFRJ, br. 11/81. Nakon raspada SFR], Savezna Republika Jugoslavija dala je u martu
2001. godine sukcesorsku izjavu Ujedinjenim nacijama da prihvata potpisane medun-
arodnopravne akte, uklju¢uju¢i i CEDAW konvenciju.

8  Opsti protokol uz Konvenciju o eliminisanju svih oblika diskriminacije Zena, ,,Sluzbeni
list SRJ - Medunarodni ugovori‘, br. 13/2002.

9  Deklaracija UN o eliminaciji nasilja nad Zenama, Generalna skupstina UN, A/RES/48/104
od 20. decembra 1993. godine.

10 Tekst dostupan na: http://www.e-jednakost.org.rs/kurs/kurs/download/pekinska_deklar-
acija.pdf.

11 Rezolucija Komisije UN za ljudska prava 2003/45 od 23. aprila 2003. godine.

12 Opéti komentar br. 16 na ¢lan 3 Medunarodnog pakta o ekonomskim, socijalnim i kul-

turnim pravima - Ravnopravnost muskaraca i Zena u uzivanju svih ekonomskih, socijal-
nih i kulturnih prava, E/C. 12/2005/4 od 11. avgusta 2005. godine.
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ekonomskih,!3 socijalnih i kulturnih prava i ukazao je na obaveze drzava da
obezbede Zrtvama porodi¢nog nasilja, koje su uglavnom Zzene, pristup uslu-
gama, stanovanju, kao i naknadu $tete usled fizickih, mentalnih i emotivnih
povreda i bola.!* T u ovom komentaru je navedeno da je rodno zasnovano
nasilje oblik diskriminacije koji onemoguc¢ava ravnopravno uzivanje prava i
sloboda, ukljuc¢ujuéi ekonomska, socijalna i kulturna prava, zbog cega drzave
treba da preduzmu adekvatne mere za eliminaciju nasilja i da postupaju sa
duznom paznjom kako bi sprecile nasilje, istrazile sluc¢ajeve nasilja, kaznile
pocinioce i obezbedile naknadu Zrtvama nasilja.

Najvazniji medunarodni ugovor kojim se garantuju prava osobama sa
invaliditetom je Konvencija o pravima osoba sa invaliditetom sa Opcionim
protokolom uz konvenciju, koje je Republika Srbija ratifikovala 2009. godi-
ne.!> Zabrana diskriminacije i ravhopravnost Zena i mugkaraca proklamova-
ni su kao osnovna nacela Konvencije. Promena pristupa prema osobama sa
invaliditetom vidi se i kroz definisanje pojma invaliditeta, koji se od usva-
janja ovog dokumenta posmatra kao koncept koji se razvija, a ne kao licna
karakteristika osobe. U Konvenciji se menja pristup osobama sa invalidite-
tom - od posmatranja osoba sa invaliditetom kao ,,objekata zastite®, prelazi
se na sagledavanje osoba sa invaliditetom kao subjekata prava, nesto sli¢no
kao u Konvenciji o pravima deteta gde se deca posmatraju kao osobe koje
mogu da uZzivaju sva prava kao i odrasle osobe.'® U potpunosti se primenjuje
socijalni model. Konvencija polazi od pretpostavke sposobnosti umesto pret-
postavke nesposobnosti osoba sa invaliditetom. Drzave su se obavezale da ¢e
obezbediti ravnopravnost u ostvarivanju zdravstvene zastite i pristupa zdrav-
stvenim uslugama, ukljucujuéi oblasti seksualnog i reproduktivnog zdravlja,
kao i socijalne zastite, kojima ¢e se obezbediti da devojcice i Zene sa invali-
ditetom imaju pristup programima socijalne zastite i programima za sma-
njenje siromastva. Jasno je istaknuto da su devojcice i Zene sa invaliditetom
posebno izlozene visestrukoj diskriminaciji, a od drzava se trazi da preduzmu
sve mere kako bi im obezbedile ravnopravno ostvarivanje ljudskih prava i
uzivanje sloboda.

U Opstem komentaru br. 3 — Zene i devojcice sa invaliditetom,!” Komi-
tet, kao organ koji se stara nad primenom Konvencije, naveo je njihov losiji

13 Za ravnopravnost Zena i muskaraca u imovinskom, ekonomskom delu: Uro§ Novakovi¢,
»Diskriminacija Zena u domenu imovinskih odnosa supruznika®, u Dusan Popovi¢ (ur.),
Liber Amicorum profesor dr Mirko Vasiljevi¢ (2021), 751.

14  Tako, istiCe se da se Zene nakon odlaska u penziju nalaze u tezem polozaju od muskaraca
- imaju nize prihode od muskaraca, imaju pristup manjem broju socijalnih usluga: Deb-
orah Chambers, A Sociology of Family Life: Change and Diversity in Intimate Relations
(2012), 101.

15 Generalna skupstina Ujedinjenih nacija, Konvencija o pravima osoba sa invaliditetom i
Opcioni protokol uz Konvenciju, A/RES/61/106 od 13. decembra 2006. godine. Zakon
o potvrdivanju Konvencije o pravima osoba sa invaliditetom, ,,Sluzbeni glasnik RS -
Medunarodni ugovori®, br. 42/2009.

16  Jane Fortin, Children's Rights and the Developing Law (2009), 19.

17  Opsti komentar br. 3 — Zene i devojcice sa invaliditetom, Komitet za prava osoba sa inva-
liditetom, CRPD/C/GC/3 od 2. septembra 2016. godine. Pored Komiteta za prava osoba sa
invaliditetom i CEDAW komitet je usvojio Opstu preporuku br. 18 — Zene sa invaliditetom.
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polozaj i prepreke sa kojima se suocavaju, a koje stvaraju situacije visestru-
kih i intersekcijskih oblika diskriminacije, posebno u pogledu ravnopravnog
pristupa obrazovanju, ekonomskim moguc¢nostima, drustvenim odnosima,
pristupu pravdi i ravnopravnosti pred zakonom, politi¢koj participaciji, kao
i moguc¢nostima da imaju kontrolu nad sopstvenim Zivotima. Pored seksual-
nog i reproduktivnog zdravlja i diskrimninacije, nasilje je navedeno kao jedan
od tri glavna problema sa kojima se susrecu Zene i devojcice sa invaliditetom.

IIT SAVET EVROPE I EVROPSKA UNIJA

Na evropskom pravnom podrucju, najpre, potrebno je istaci da je doneta
Konvencija Saveta Evrope o sprecavanju i borbi protiv nasilja nad Zenama
i nasiljau porodici,'®poznata i pod nazivom Istanbulska konvencija, koja je
usvojena u maju 2011. godine u Istanbulu, a stupila je na snagu u avgustu
2014. godine, nakon desete ratifikacije. Srbija je ratifikovala ovu konvenciju
2013. godine.!® Konvencijom je prepoznato da je nasilje nad zenama jedan
od klju¢nih drustvenih mehanizama pomocu kojih se zene prisilno stavljaju
u podredeni polozaj u odnosu na muskarce. Konvencija se bavi prevencijom,
zatitom i podrskom Zrtvama, delotvornom istragom, gonjenjem i kaznjava-
njem za akte nasilja kao integrisanim javnim politikama i monitoringom. Na
tre¢oj Evropskoj ministarskoj konferenciji o ravnopravnosti Zena i muskaraca
koja je odrzana 1993. godine u Rimu, usvojena je Deklaracija o politikama
suprotstavljanja nasilju prema Zenama u demokratskoj Evropi.2’Preporukom
1450 (2000) - Nasilje nad Zenama u Evropi,'ukazuje se na porastnasilja nad
Zenama u drzavama Saveta Evrope, kao i na ¢injenicu da je svaka peta Zenau
Evropi Zrtva nasilja. Ukazano je da je nasilje u porodici jedan od najces¢ih
oblika nasilja nad Zenama, a da ovo nasilje nije dovoljno vidljivo, kao i da
u Evropi svake godine viSe Zena premine ili bude ozbiljno povredeno usled
nasilja u porodici, nego usled kancera ili saobracajnih nesreca.

Preporukom 1582 (2002) - Nasilje nad Zenama u porodici,?? konstato-
vano je da je nasilje u porodici $iroko rasprostranjen drustveni fenomen u
evropskim zemljama koji nije ograni¢en na neku posebnu drustvenu grupu,
a koje se jos uvek cesto posmatra kao privatna stvar. Preporuka Komiteta mi-
nistara drZavama ¢lanicama Saveta Evrope o zastiti Zena od nasilja,23 sadr-

18  Tekst Konvencije dostupan na srpskom i engleskom jeziku na: http://www.parlament.gov.
rs/upload/archive/files/lat/pdf/zakoni/2013/2246-13Lat.pdf.

19  Zakon o potvrdivanju Konvencije Saveta Evrope o sprecavanju i borbi protiv nasilja nad
Zenama i nasilja u porodici, ,Sluzbeni glasnik RS - Medunarodni ugovori®, br. 12/13.

20 Deklaracija o politikama suprotstavljanja nasilju nad Zenama u demokratskoj Evropi, III
Evropska ministarska konferencija, Rim, 1993.

21  Preporuka 1450 (2000) — Nasilje nad Zenama u Evropi, Parlamentarna skupstina Saveta
Evrope (Recommendation 1450 (2000) — Violence against women in Europe).

22 Preporuka 1582 (2002) - Nasilje nad Zenama u porodici, Parlamentarna skupstina Saveta
Evrope (Recommendation 1582 (2002) —Domestic violence against women).

23 Preporuka Rec (2002)5 o zastiti Zena od nasilja, Komitet ministara Saveta Evrope (Rec-
ommendation Rec (2002) 5 and documents concerning violence against women).
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zi preporuke drzavama da preispitaju zakone sa ciljem da garantuju Zenama
uzivanje i zastitu ljudskih prava i osnovnih sloboda, kao i da preduzmu sve
neophodne mere kako bi obezbedili Zenama slobodno uzivanje ekonomskih
i socijalnih prava.

Parlamentarna skupstina Saveta Evrope izrazila je krajnju zabrinutost
zbog stepena i porasta nasilja nad Zenama u porodici u Preporuci 1681
(2004) - Kampanja zaborbu protiv nasilja nad Zenama u porodici u Evro-
pi.?* Nasilje u porodici treba posmatrati kao nacionalni politicki problem,
te se mora resavati u $irokom politickom okviru, uz ucesce svih grana vlasti
i gradana. Komitet ministara Saveta Evrope usvojio je deklaraciju “Da rod-
na ravnopravnostpostane realnost’,?> u kojoj osuduje to $to su zene izlozene
krdenju ljudskih prava. Navedeno je da su Zene zrtve razli¢itih oblika nasilja,
ukljucujuci seksualnu eksploataciju, kao i akata koji se mogu okarakterisati
kao mucenje i neCove¢no postupanje. Poslednji u nizu dokumenata Saveta
Evrope u vezi sa nasiljem nad Zenama je StrategijaSavetaEvrope o rodnoj
ravnopravnosti za period 2014-2017,%° kojom je promovisan holisti¢ki pri-
stup rodnoj ravnopravnosti i kojom su drzavama date smernice za kreiranje
politika koje odgovaraju na izazove u primeni postojecih standarda u oblasti
rodne ravnopravnosti. Dalje, EU je odredenim direktivama i rezolucijama
regulisala oblast nasilja nad Zenama -Direktiva 2011/36/EU o prevenciji
i borbi protiv trgovine ljudima i zastiti Zrtava trgovine ljudima, kojom je
posebno regulisano postupanje u slucajevima nasilja nad Zenama u vezi sa
trgovinom ljudima;?” Direktivom 2004/81/EC o izdavanju dozvola borav-
ka drzavljanima tre¢ih zemalja koji su Zrtve trgovine ljudima,?® posebno se
obezbeduje podrska Zrtvama trgovine ljudima koje su voljne da saraduju sa
vlastima protiv trgovaca ljudima; Direktiva 2012/29/E o uspostavljanju mini-
malnih standarda za prava, podriku i zastitu Zrtavakrivi¢nih dela;?°Direktiva
2011/99/ EU3Y o Evropskom zaititnom nalogu, takode, obezbeduje zastitu
zenama zrtvama nasilja,tako $to uspostavlja pravila kojima se sudskom ili
drugom organu drzave ¢lanice u kojoj je doneta zastitna mera sa ciljem za-

24  Preporuka 1681 (2004) - Kampanja za borbu protiv nasilja nad zenama u porodici u
Evropi, Parlamentarna skupstina Saveta Evrope (Recommendation 1681 (2004)1 Cam-
paign to combat domestic violence against women in Europe).

25 Deklaracija Komiteta ministara Saveta Evrope — Da rodna ravnopravnost postane real-
nost, 2005. godine.

26  Strategija Saveta Evrope o rodnoj ravnopravnosti 2014-2017.

27  Direktiva 2011/36/EU o prevenciji i borbi protiv trgovine ljudima i zastiti Zrtava trgovine
ljudima (Official Journal of the European Union, L 101, 15.4.2011).

28  Direktiva 2004/81/EZ o dozvoli boravka izdatoj drzavljanima tre¢ih zemalja koji su Zr-
tve trgovine ljudima ili koji su kori$¢eni za delovanja kojima se omogucuje nezakonito
useljavanje, koji saraduju s nadleznim telima (Official Journal of the European Union, L
261/19, 6.8.2004).

29  Direktiva 2012/29/EU o uspostavljanju minimalnih standarda za prava, podrsku i zastitu
Zrtava krivi¢nih dela (Official Journal of the European Union, L 315, 14.11.2012).

30 Direktiva 2011/99/EU o Evropskom zastitnom nalogu (Official Journal of the European
Union, L 338, 21.12.2011).
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Stite osobe od krivi¢nog dela koje moze da joj ugrozi zivot, fizicki ili psihic-
ki integritet, dostojanstvo, slobodu ili seksualni integritet, da izda Evropski
za$titni nalog kojim se omogucava drzavnim organima u drugoj ¢lanici da
nastave sa za$titom osobe na svojoj teritoriji; Direktiva 2006/54/ECo pri-
meni principa jednakih mogu¢nosti i jednakog tretmana u vezi sa zaposle-
njem i zanimanjem;®! Direktiva 2004/113/EC o primeni principa jednakog
tretmana zena i muskaraca u pristupu i kori$¢enju dobara i usluga sadrzi
definiciju i osudu uznemiravanja i seksualnog uznemiravanja; Rezolucija o
nasilju nad Zenama,*? u kojoj je Evropski parlament trazio od Saveta EU i
Evropske komisije da preduzmu mere, kao i da istraze pojave nasilja nad Ze-
nama u privatnoj i javnoj sferi, posebno seksualno uznemiravanje, trgovinu
ljudima, zastitu pripadnica manjinskih grupa i Zena izbeglica; Rezolucijom
o eliminisanju nasilja nad Zenama iz 2009. godine pozvana je Evropska ko-
misija da predlozi direktivu o prevenciji i borbi protiv svih oblika nasilja nad
zenama;3? U Rezoluciji o prioritetima i nacrtu novog EU okvira za borbu
protiv nasilja nad Zenama iz 2011. godine,3* Evropski parlament je predlozio
kreiranje novog sveobuhvatnog pristupa rodno zasnovanom nasilju, naveo je
da je prostitucija oblik rodno zasnovanog nasilja i pozvao Evropsku komisiju
da prikuplja godi$nje podatke o nasilju nad Zenama, te da nastavi sa napo-
rima za borbu protiv nasilja nad zenama kroz EU programe; Rezolucijom o
borbi protiv nasilja nad zenama,3 zatrazeno je od Evropske komisije da do
kraja 2014. godine donese predlog akta o merama za promociju i podrsku
aktivnostima drzava clanica u sprecavanju nasilja nad Zenama i devojcica-
ma, da revidira Predlog propisa o evropskoj statistici tako da obuhvati nasi-
lje nad Zenama u sklopu krivi¢nih dela nasilja; u Rezoluciji iz 2015. godine
o EU strategiji ravnopravnosti Zena i muskaraca posle 2015, novoizabrani
Evropski parlament ponovio je ciljeve prethodnih rezolucija, a pozvao je
Evropsku komisiju da zapo¢ne sa kampanjama za podizanje svesti o nultoj
toleranciji na nasilje nad zenama.3®

Savet Evrope usvojio je novu strategiju za osobe sa invaliditetom - Ljud-
ska prava: Realnost za sve, Strategija Saveta Evrope o pravima osoba sa inva-
liditetom 2017-2023. U ovoj strategiji je navedeno da se Zene i devojcice sa

31 Direktiva 2006/54/EC o primeni principa jednakih moguccosti i jednakog tretmana u
vezi sa zaposlenjem i zanimanjem (Official Journal, L 204/23, 26.7.2006).

32 Rezolucija o nasilju nad Zenama (Official Journal of the European Union, C 176/73,
14.7.1986).

33  Rezolucija o eliminisanju nasilja nad Zenama od 26. novembra 2009. godine, P7_TA
(2009)0098 (Official Journal of the European Union, C 285E, 21.10.2010).

34 Rezolucija o prioritetima i nacrtu novog EU okvira za borbu protiv nasilja nad zenama
od 5. aprila 2011. godine, (2010/2209(INT)).

35 Rezolucija Evropskog parlamenta od 25. februara 2014. godine sa preporukama Evrops-
koj komisiji o borbi protiv nasilja nad Zenama (2013/2004(INL)).

36  Rezolucija Evropskog parlamenta od 9. juna 2015. godine o EU strategiji ravnopravnosti
zena u muskaraca posle 2015 (2014/2152(INI)) (The EU Strategy for equality between
women and men post 2015).



264 Uros Novakovi

invaliditetom susre¢u sa dodatnim preprekama i vi$im nivoom diskrimina-
cije kod ostvarivanja ljudskih pravau poredenju sa muskarcima, kao i da su
u vecem riziku od svih oblika nasilja, u porodi¢cnom domu, ali i izvan doma.

IV NACIONALNI OKVIR

Pored medunarodnog, predmet analize u ovom radu jeste i nacionalni
okvir u oblasti zastite od nasilja nad Zenama sa invaliditetom. Najpre, Ustav
Republike Srbije?” jaméi ravnopravnost polova i razvija politiku jednakih
mogucnostii zabranjuje svaku diskriminaciju, neposrednu ili posrednu, po
bilokom osnovu, a narocito po osnovu rase, pola, nacionalne pripadnosti,
drustvenog porekla, rodenja, veroispovesti, politickog ili drugog uverenja,
imovnog stanja, kulture, jezika, starosti i psihickog ili fizickog invaliditeta.

Zakon o zabrani diskriminacije’® propisuje da diskriminacija i diskri-
minatorno postupanje oznacavaju svako neopravdano pravljenje razlike ili
nejednako postupanje, odnosno propustanje (iskljucivanje, ogranic¢avanje ili
davanje prvenstva), u odnosu na lica ili grupe kao i na ¢lanove njihovih po-
rodica, ili njima bliska lica, na otvoren ili prikriven nacin, a koji se zasniva na
rasi, boji koze, precima, drzavljanstvu, nacionalnoj pripadnosti ili etni¢ckom
poreklu, jeziku, verskim ili politickim ubedenjima, polu, rodnom identitetu,
seksualnoj orijentaciji, imovnom stanju, rodenju, genetskim osobenostima,
zdravstvenom stanju, invaliditetu, bracnom i porodi¢nom statusu, osudiva-
nosti, starosnom dobu, izgledu, ¢lanstvu u politickim, sindikalnim i drugim
organizacijama i drugim stvarnim, odnosno pretpostavljenim licnim svojstvi-
ma. Kao poseban oblik diskriminacije, propisana je zabrana diskriminacijeo-
soba sa invaliditetom, koja postoji ako se postupa protivno nacelu postovanja
jednakih prava i sloboda osoba sa invaliditetom u politickom, ekonomskom,
kulturnom i drugomaspektu javnog, profesionalnog, privatnog i porodi¢nog
zivota, a nacin ostvarivanja iza$tita prava osoba sa invaliditetom ureduje se
posebnim zakonom. Izmenjeni Zakon o zabrani diskriminacije, 2021. godi-
ne je unapreden jer je pro$irena lista zasticenih li¢nih svojstava — zabranjeni
su segregacija, navodenje na diskriminaciju i seksualno uznemiravanje, utvr-
dena je obaveza poslodavaca u pogledu pristupa i razumnog prilagodavanja
radnog mesta, i obaveza organa javne vlasti da prilikom pripreme novog pro-
pisa izvrsi procenu uticaja propisa ili politike i njihove usaglasenosti sa nace-
lom ravnopravnosti.

Zakonom o rodnoj ravnopravnosti,>® propisano je da se jem¢i rodna rav-
nopravnost. Neposredna diskriminacija postoji ako se lice ili grupa lica, zbog
njihovog pola, polnih karakteristika, odnosno roda, u istoj ili slicnoj situaciji,
bilo kojim aktom, radnjom ili propustanjem, stavljaju ili su stavljeni u ne-

37  Ustav Republike Srbije, ,,Sluzbeni glasnik RS, br. 98/06 i 115/21.
38  Zakon o zabrani diskriminacije, ,,Sluzbeni glasnik RS br. 22/09 i 52/21.
39  Zakon o rodnoj ravnopravnosti, ,,Sluzbeni glasnik RS br. 52/21.
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povoljniji polozaj, ili bi mogli biti stavljeni u nepovoljniji polozaj. Posredna
diskriminacija postoji ako na izgled neutralna odredba, kriterijum ili praksa
stavlja ili bi mogla da stavi lice ili grupu lica u nepovoljniji polozaj u pore-
denju sa drugim licima u istoj ili slicnoj situaciji, osim ako je to objektivno
opravdano zakonitim ciljem, a sredstva za postizanje tog cilja su primerena i
nuzna.

Zakonom o sprecavanju diskriminacije osoba sa invaliditetom®? ureden
je opéti rezim zabrane diskriminacije na osnovu invaliditeta, posebni sluca-
jevi diskriminacije osoba sa invaliditetom, postupak zastite osoba izlozenih
diskriminaciji i mere koje se preduzimaju radi podsticanja ravnopravnosti i
socijalne ukljucenosti osoba sa invaliditetom. Iako ovaj zakon ne spominje
posebno Zene sa invaliditetom, u njemu su sadrzane vazne odredbe za spre-
¢avanje diskriminacije osoba sa invaliditetom u oblasti bra¢nih i porodi¢nih
odnosa, a ¢ije su zrtve najcesce Zene, narocito kada se radi o vr$enju roditelj-
skog prava. Propisano je da se diskriminacijom u ostvarivanju prava iz brac-
nih i porodi¢nih odnosa zbog invaliditeta smatra uskracivanje prava na brak
osobama sa invaliditetom, ostavljanje posebnih uslova za zaklju¢enje braka
osoba sa invaliditetom i postavljanje posebnih uslova osobama sa invalidite-
tom za vrSenje roditeljskog prava.

Zakonom o socijalnoj zastiti,! propisano je da korisnik ima pravo na so-
cijalnu zastitu koja se zasniva na socijalnoj pravdi, odgovornosti i solidarno-
sti, koja se pruza uz postovanje fizickog i psihi¢kog integriteta osobe, bezbed-
nosti, kao i uz uvazavanje moralnih, kulturnih i religijskih ubedenja, u skladu
sa zajemcenim ljudskim pravima i slobodama. Ovim zakonom uredena je i
posebna usluga socijalne zastite —usluga smestaja, te je u okviru nje ureden
smestaj korisnika u srodnicku, hraniteljsku ili drugu porodicu za odrasle i
starije,*> domski smestaj, smestaj u prihvatiliste i druge vrste smestaja.

Zakon o zadtiti lica sa mentalnim smetnjama,** zabranjuje diskrimina-
ciju u zastitiosoba sa mentalnim smetnjama, izmedu ostalog, i na osnovu
pola. Pored toga, odredbama ovog zakona garantovano je pravo svake osobe
sa mentalnim smetnjama kojaje smestena u psihijatrijsku ustanovu da zavi-
sno od pola, bude smestena i da spava u odvojenim prostorijama. Kad je re¢
o medicinskim merama, propisano je da se le¢enje lica sa mentalnim smet-
njama u zdravstvenim ustanovama prilagodava svakom licu posebno, u zavi-
snosti od medicinskih indikacija i zasniva se na individualnom planu lecenja
koji utvrduje i sprovodi strucni tim zdravstvene ustanove, uz ucesce tog lica,
odnosno, njegovog zakonskog zastupnika.

40 Zakon o sprecavanju diskriminacije osoba sa invaliditetom, ,Sluzbeni glasnik RS br.
33/06.
41  Zakon o socijalnoj zastiti, ,,Sluzbeni glasnik RS br. 24/11 i 117/22.

42 Poseban vid nasilja jeste nasilje nad starijim osobama. U svetlu ovoga rada, Zene sa inva-
liditetom mogu biti i starijeg Zivotnog doba, te su one ugrozene i po ovom osnovu. Trend
starenja na globalnom nivou, dovodi do povecanog rizika od zlostavljanja starijih osoba:
Stanka Stjepanovi¢, ,,Hraniteljstvo za starija i odrasla lica®, Pravni Zivot, br. 10/2017, 174.

43 Zakon o zatiti lica sa mentalnim smetnjama, ,,Sluzbeni glasnik RS, br. 45/13.
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Krivi¢nim zakonikom Republike Srbije,**propisana su krivi¢na dela pro-
tiv polne slobode, a medu njima se sledeca krivi¢na dela odnose na zastitu
zena Zrtava nasilja: silovanje, obljuba zloupotrebom polozaja, obljuba sa de-
tetom, nedozvoljene polne radnje, nasilje u porodici, polno uznemiravanje,
proganjanje, i mera bezbednosti zabrana priblizavanja i komunikacija sa oste-
¢enom.*> Zakonom o izmenama i dopunama Krivi¢nog zakonika,*¢ izjedna-
¢ene su kazne za silovanje i obljubu nad nemo¢nim licem, ali je nejasno zasto
se silovanje Zene sa invaliditetom u zakonu i dalje naziva obljuba, kada je
fakticki u pitanju krivi¢no delo silovanje, a jedina razlika izmedu ova dva dela
je u licnom svojstvu Zrtve, odnosno ¢injenici da zrtva krivi¢nog dela oblju-
ba nad nemo¢nim licem ima invaliditet. Kriviécnim zakonikom propisano je
krivicno delo zlostavljanje i mucenje, te je propisano da onaj ko zlostavlja
drugog ili prema njemu postupa na nacin kojim se vreda ljudsko dostojan-
stvo, bi¢e kaznjen kaznom zatvora do jedne godine. Propisano je i krivi¢no
delo napustanje nemoc¢nog lica koje izvr§ava onaj ko nemo¢no lice koje mu je
povereno ili o kojem je inace duzan da se stara ostavi bez pomo¢i ustanju ili
prilikama opasnim za zivot ili zdravlje, te odreduje da ¢e izvrsilac biti kaznjen
zatvorom od tri meseca do tri godine.

Zakon o spre¢avanju nasilja u porodici*” na opsti i jedinstveni na¢in ure-
duje organizaciju i postupanje drzavnih organa i ustanova i time omogucava
delotvorno sprecavanje nasilja u porodici i hitnu, blagovremenu i delotvor-
nu zastitu i podrsku Zrtvama nasilja u porodici. Znac¢ajna novina koju uvodi
Zakon o sprecavanju nasilja u porodici jesu hitne mere koje izri¢u policijski
sluzbenici.

Porodi¢ni zakon*® definie nasilje u porodici i kao nasilje nad nemo¢-
nim licem, medu kojima spadaju i Zene sa invaliditetom. Protiv ¢lana poro-
dice koji vrsi nasilje sud moze odrediti jednu ili viSe mera zastite od nasilja
u porodici, kojom se privremeno zabranjuje ili ograni¢ava odrzavanje li¢cnih
odnosa sa drugim ¢lanom porodice.

Za suzbijanje nasilja nad Zenama relevantan je i Zakon o sprecavanju
zlostavljanjana radu.® Pod zlostavljanjem na radu podrazumeva se svako ak-
tivno ili pasivno ponasanjeprema zaposlenom ili grupi zaposlenih kod poslo-
davca koje se ponavlja, a koje za cilj ima ili predstavlja povredu dostojanstva,
ugleda, licnog i profesionalnog integriteta, zdravlja,polozaja zaposlenog i koje
izaziva strah ili stvara neprijateljsko, ponizavajuce ili uvredljivo okruzenje,
pogorsava uslove rada ili dovodi do toga da se zaposleni izoluje ili navede da
na sopstvenu inicijativu raskine radni odnos ili otkaze ugovor o radu ili drugi
ugovor.

44  Krivi¢ni zakonik, ,Sluzbeni glasnik RS br. 85/05, 88/05 - ispr., 107/05 - ispr., 72/09,
111/09, 121/12,104/13, 108/14, 94/16 i 35/19.

45 Vid. Lepojka Carevi¢ Mitanovski i Violeta Ko¢i¢ Mitacek, ,,Zene sa invaliditetom® u
Jovica Trkulja, Branko Raki¢, Damjan Tati¢ (ur.), Zabrana diskriminacije osoba sa invalid-
itetom (2012), 222.

46  Zakon o izmenama i dopunama Krivi¢nog zakonika, ,,Sluzbeni glasnik RS br. 94/16.
47  Zakon o sprecavanju nasilja u porodici ,,Sluzbeni glasnik RS br. 94/16.
48  Porodi¢ni zakon, ,,Sluzbeni glasnik RS br. 18/05, 72/11 - dr. zakon i 6/15.

49  Zakon o spre¢avanju zlostavljanja na radu, ,,Sluzbeni glasnik RS br. 36/10.
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U Nacionalnoj strategiji za rodnu ravnopravnost za period od 2016. do
2020. godine sa Akcionim planom za period od 2016. do 2018. godine,*® na-
silje prema zenama je podvedeno pod Opsti strateski cilj 1.

Opstim protokolom o postupanju i saradnji ustanova, organa i organi-
zacija u situacijama nasilja nad Zenama u porodici i u partnerskim odnosima
Vlade Republike Srbije iz 2011.godine, blize se odreduju obaveze, oblici, na-
¢in i sadrzaj saradnje izmedu nadleznih ustanova, organa i organizacija, kao
i drugih ucesnika koji u¢estvuju u otkrivanju i suzbijanju nasilja i pruzanju
zastite i podrike osobama koja trpe nasilje u porodici.”!

Posebni protokol Ministarstva rada, zaposljavanja i socijalne politike
Vlade Republike Srbije o postupanju centara za socijalni rad - organa sta-
rateljstva u slu¢ajevima nasilja u porodici i zenama u partnerskim odnosima
iz 2013. godine,”> usmeren je na strukturiranje postupaka koji se realizuju u
centru za socijalni rad, a ucilju momentalnog zaustavljanja nasilja, sprecava-
nja ponavljanja nasilja, obezbedivanja bezbednosti Zrtve nasilja, zadovoljava-
nja osnovnih egzistencijalnih uslova Zrtve nasilja, osnazivanja i osposoblja-
vanja Zrtve nasilja, da uz podrskuy, ili bez podrske, preuzme odgovornost za
kvalitet i organizaciju sopstvenog Zivota bez nasilja.

Posebni protokol Ministarstva unutrasnjih poslova Vlade Republike Sr-
bije o postupanju policijskih sluzbenika u slu¢ajevima nasilja nad Zenama u
porodici i u partnerskim odnosima iz 2013. godine, usvojen je sa namerom
da se uspostave jedinstveni standardi u postupanju policijskih sluzbenika u
slu¢ajevima nasilja nad Zenama u porodici i u partnerskim odnosima, kao i
da omogucdi specijalizaciju policijskih sluzbenika koji neposredno postupaju
u ovim slucajevima.

Posebni protokol Ministarstva zdravlja Vlade Republike Srbije o postu-
panju u slu¢ajevima nasilja nad Zenama u porodici i u partnerskim odnosima
iz 2010.godine, definiSe procedure i precizirane uloge zdravstvenih radnika u
vezi sa nasiljem.

Posebni protokol za pravosude u slu¢ajevima nasilja nad Zenama u poro-
dici i u partnerskim odnosima Ministarstva pravde i drzavne uprave iz 2014.
godine, donet je sa ciljem prepoznavanja, sprecavanja, pruzanja pravne i dru-
ge stru¢ne pomoc¢i Zenama zrtvama nasilja u porodici i partnerskim odnosi-
ma, unapredenja saradnje sa svim ucesnicima spre¢avanja ove vrste nasilja.>3

50 Nacionalna strategija za rodnu ravnopravnost za period od 2016. do 2020. godine sa Ak-
cionim planom za period od 2016. do 2018. godine, “Sluzbeni glasnik RS br. 4/16.

51 Opsti protokol o postupanju i saradnji ustanova, organa i organizacija u situacijama
nasilja nad Zenama u porodici i u partnerskim odnosima Vlade Republike Srbije usvojen
je na sednici Vlade odrzanoj 24. novembra 2011. godine.

52 Posebni protokol Ministarstva rada, zaposljavanja i socijalne politike Vlade Republike
Srbije o postupanju centara za socijalni rad - organa starateljstva u slucajevima nasilja u
porodici i u partnerskim odnosima donelo je Ministarstvo rada, zapo$ljavanja i socijalne
politike u martu 2013. godine.

53  Vredno je napomenuti jo§ nekoliko akata na nacionalnom nivou: Odluka o Programu

za zadtitu Zena od nasilja u porodici i partnerskim odnosima i drugih oblika rodno zas-
novanog nasilja u Autonomnoj pokrajini Vojvodini za period od 2015. do 2020. godine;
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V NASILJE U PORODICNOM OKRUZENJU

U oblasti prava osoba sa invaliditetom pokazuje se koliko je tesko de-
finisati porodicu, usled toga $to $irok krug osoba, posebno onih koje nisu
povezane krvnom vezom, plediraju da budu obuhvacéene ovim pojmom. Po-
jam porodice treba da bude prosiren usled ¢injenice da Zene sa invaliditetom
vrlo Cesto zavise od vi$e osoba koje im pruzaju pomo¢ u obavljanju razli¢itih
svakodnevnih aktivnosti, a koje se de facto smatraju ¢lanovima njihovih po-
rodica. Stoga se porodicom Zena sa invaliditetom, pored roditelja, emotivnih
partnera i drugih ¢lanova porodice, smatraju i osobe koje im pruzaju perso-
nalne usluge, odnosno, koji im pruzaju pomo¢ i podrsku u svakodnevnom
funkcionisanju - personalni asistenti, prevoznici, tumaci, lekari, medicinsko
osoblje, socijalni radnici, terapeuti, savetnici, osobe zaposlene u rezidencijal-
nim institucijama.

Zene sa invaliditetom su zavisne, u vecoj ili manjoj meri, od ovih osoba,
bez ¢ije podrske bi im svakodnevno funkcionisanje bilo ili otezano ili u pot-
punosti onemoguceno. Zenama sa mentalnim invaliditetom nasilnici mogu
lak$e da manipuli$u i da ih zlostavljaju, bez posledica, posebno usled manjka
kognitivnih sposobnosti ili otezanog kretanja ili komunikacije. Razli¢ite rad-
nje nasilja nad Zenama sa invaliditetom dolaze u obzir, posebno jer je usled
oblika invaliditeta prosiren krug radnji koje mogu biti okarakterisane kao
radnje nasilja: oduzimanje pomo¢nih sredstava koja su im neophodna za kre-
tanje ili funkcionisanje (invalidska kolica), pretnja da ce ta sredstva biti uni-
$tena, zanemarivanje, odbijanje pomoc¢i u obavljanju svakodnevne higijene,
hranjenja ili odbijanje davanja lekova koji su svakodnevna medicinska tera-
pija, pruzanjepomoc¢i na neadekvatan ili ¢ak okrutan nacin (kupanje u vreloj
ili ledenoj vodi), preuzimanje kontrole nad njihovim finansijama. Usled na-
vedenih radnji nasilja koje u sebi sadrze odnos nemoci zene sa invaliditetom i
nadredenosti nasilnika, Zenama sa invaliditetom je izuzetno tesko da napuste
nasilnika, te je za ovu kategoriju osoba sa invaliditetom izlazak iz porodic¢-
nog nasilja neuporedivo tezi u odnosu na Zene koje nemaju invaliditet, jer
se pomenuta zavisnost od nasilnika u fizickom, komunikacijskom, finansij-
skom i medicinskom kontekstu javlja kao ozbiljna prepreka prekidanja ciklu-
sa nasilja. Protek vremena, kao veoma vazna ¢injenica u postupcima nasilja
u porodici posebno dolazi do izrazaja kod Zena sa invaliditetom. Naime, po-
sebno radnje fizickog nasilja, teze je dokazati ukoliko od vremena nanosenja
povrede do odlaska kod lekara ili dolaska policijskih sluzbenika, protekne
duzi vremenski period (nekoliko dana ili ¢ak duze). Dokazivanje nasilja u po-

Strategija prevencije i zastite od diskriminacije, kojom je predvidena, u cilju iskorenjivanja
diskriminatornih praksi vezanih za li¢ni i porodi¢ni Zivot osoba sa invaliditetom, potreba
podizanja svesti o pravima osoba sa invaliditetom na seksualnost, osnivanje porodice i
radanje dece. Potrebno je obezbediti uslove da porodi¢no okruzenje bude primarno i naj-
bolje reSenje za osobu sa invaliditetom uz snaznu podr$ku procesu deinstitucionalizacije
i kontinuirani razvoj, unapredivanje i obogacivanje podrske porodicama dece sa invalid-
itetom i smetnjama u razvoju; Nacionalna strategija za rodnu ravnopravnost za period od
2016. do 2020. godine, gde je istaknuta potreba da se eliminise viSestruka diskriminacija i
poboljsa polozaj visestruko diskriminisanih Zena, medu kojima su i Zene sa invaliditetom.
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rodici, ukoliko se ne odvija pred svedocima, ¢lanovima porodice ili drugim
licima, znatno je teze ako se ne ustanovi lekarskim pregledom, policijskim
zapisnikom ili na drugi materijalno dokaziv nac¢in. Nemogu¢nost kretanja ili
nepostojanje svesti kod Zene sa invaliditetom da se vr$i nasilje, omogucava
nasilniku da najpre komunikacijski izoluje zrtvu, koja nije u mogu¢nosti u
trenutku kada se nasilje odvija ili neposredno nakog toga, da pozove drzavne
organe koji bi dosli u porodi¢ni dom i utvrdili postojanje nasilja. U slucaje-
vima nasilja nad Zenama koje nemaju invaliditet, one su u mogucnosti da
pruze otpor, da se odupru nasilniku, pobegnu iz porodi¢nog doma i zatraze
pomo¢ nadleznih organa. Zena sa invaliditetom, posebno fizickim invalidite-
tom, ne moze prostorno napustiti porodi¢ni dom - ona ne moze “pobeci” od
nasilnika. Ova ¢injenica dodatno biva usloZnjena time da zavisnost Zene sa
invaliditetom od nasilnika moze biti tolika da psihic¢ko nasilje dovede do toga
da ona nije svesna da se prema njoj vrsi nasilje. U Republici Srbiji, iskustva
korisnica usluge SOS telefona za Zene sa invaliditetom koje su u situaciji na-
silja u porodici, pokazuju da je najzastupljenije verbalno nasilje (28%), zatim
ekonomsko (24%), prinudna izolacija (22%), fizicko (10%) i seksualno (5%),
a da su u najvecem riziku Zene sa intelektualnim invaliditetom. Nasilnici su
u 87% slucajeva muskarci i to ¢lanovi najuze porodice od kojih Zene sa inva-
liditetom zavise.>* Jo$ jedna specifi¢nost nasilja nad Zenama sa invaliditetom,
sa kojom se ne susrecu zene bez invaliditeta, jeste nasilje koje Zene trpe od
svojih personalnih asistenata.

Kada je re¢ o nasilju u porodici prema Zenama sa invalidtetom, analizi-
ra¢emo kakav je odnos porodi¢nog i krivi¢cnog zakonodavstva u odnosu na
to ko se smatra ¢lanom porodice, te kakve su mogucnosti da zene pokrenu
postupak za zadtitu od nasilja u porodici. Prema Krivicnom zakoniku, Zena bi
mogla da podnese krivi¢nu prijavu za nasilje u porodici protiv svog personal-
nog asistenta ili staratelja samo ukoliko je on njen supruznik, dete, srodnik
supruznika u pravoj liniji krvnog srodstva, vanbra¢ni partner ili njihovo dete,
usvojilac ili usvojenik, hranitelj ili hranjenik, brat ili sestra, njihovi supruz-
nici i deca, biv$i supruznik ili njihovo dete ili roditelj bivsih supruznika, pod
uslovom da Zzive u zajednickom domacinstvu, kao i osoba sa kojom Zena ima
zajednicko dete ili je dete na putu da bude rodeno, iako nikada nisu Zziveli
u istom porodicnom domacinstvu. Dakle, ukoliko je personalni asistent ili
staratelj osoba sa kojom Zena nije u krvnom ili tazbinskom srodstvu, bra¢noj
ili vanbra¢noj zajednici i ako nemaju dete, ona ne bi mogla da protiv te osobe
vodi krivi¢ni postupak za krivi¢no delo nasilje u porodici. To nam govori da
je krivi¢nopravna zastita Zena sa invaliditetom manjeg obima u odnosu na
gradanskopravnu zastitu. Nesto je drugacija situacija sa odredivanjem mera
zadtite od nasilja u porodici u parni¢cnom postupku prema Porodi¢nom za-
konu. Ovaj zakon pravo na zastitu od nasilja u porodici priznaje i licima koja
zive ili su Zivela u istom porodi¢nom domacdinstvu, ne navodedi pri tom pri-
rodu odnosa izmedu tih osoba. Iz navedenog proizlazi da ukoliko Zena sa
invaliditetom ne stanuje ili nikada nije stanovala sa svojim personalnim asi-

54 Kosana Beker i Tijana Milosevi¢, Nasilje nad Zenama sa invaliditetom u rezidencijalnim
ustanovama (2017), 72.
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stentom ili starateljem, a ta osoba nije njen srodnik ili intimni partner, nasilje
koje trpi ne smatra se porodi¢nim nasiljem. Ipak, Porodi¢ni zakon pruza veci
stepen zastite Zenama sa invaliditetom te omogucava da pokrenu postupak za
odredivanje mera zastite od nasilja u porodici iako nisu u srodnickom odno-
su sa svojim personalnim asistentom i ne Zive niti su zivele sa njima u istom
porodi¢nom domacinstvu, tako $to je to obuhvaceno najsirom mogucom za-
konskom formulacijom - lica koja su bila ili jesu u emotivnoj ili seksualnoj
vezi. Emotivni odnos, teorijski posmatrano, postoji izmedu svih ljudi, onih
koji se nalaze u prijateljskim ili poslovnim odnosima, bez obzira na to da li su
emocije pozitivne ili negativne.

U ovom delu ¢emo se osvrnuti na mogucnosti boravka zZena sa invali-
ditetom u drugom smestaju od onoga u kome je boravila tokom odvijanja
nasilja u porodici (porodi¢nog doma). To je posebno vazno, jer se usled ogra-
nic¢enosti kretanja ili psihickih nedostataka, postavlja pitanje gde ¢e Zena sa
invaliditetom boraviti nakon napustanja nasilnika. Krizne intervencije za
zene koje su zbog rodno zasnovanog nasilja u situaciji da im je ugrozen zi-
vot mogu ukljucivati privremeni smestaj u sigurnu kucu ili, pak, trajno na-
pustanje nasilnog partnera. Ove opcije mogu biti otezane ili ¢ak neostvarive
za Zene sa invaliditetom, narocito ukoliko su kriterijumi za prijem u sigur-
nu kucu diskriminatorni, ako su sigurne kuce nepristupac¢ne, ako se zeni ne
moze obezbediti podrska personalnog asistenta kad je potrebno, kao i ako
nema pristupacnog prevoza do sigurne kuce ili ako zaposleni u sigurnoj ku¢i
nisu obuceni da komuniciraju sa Zenom koja ne ¢uje ili ima poteskoca sa
govorom.

U posebno teskoj situaciji se nalaze Zene sa invaliditetom koje zavise od
asistencije nasilnog partnera, a nemaju porodicu ni prijatelje kod kojih bi
mogle da stanuju, kao i zene koje ne mogu same da ispune sigurnosni plan,
kao $to je pakovanje neophodnih stvari, voznja automobila ili organizovanje
prevoza do sigurne kuce ili drugog smestaja. Kona¢no, moze se dogoditi i
da Zena sa invaliditetom, iz razli¢itih razloga, ne moze ili nema mogu¢nosti
da povede svoju decu sa sobom, zbog cega ostaje pitanje bezbednosti dece
koja ostaju sa nasilnikom, posebno ako se nasilje odvijalo pred decom ili su
deca bila, takode, zrtve nasilja od strane oca ili partnera majke. Kada je re¢ o
boravku zena sa invaliditetom u sigurnim ku¢ama, ¢ak ni ekonomski i prav-
no najrazvijenije drzave nemaju zadovoljavajuce standarde. Tako, u Engleskoj
manje od tre¢ine sigurnih kuca pristupacno je za zene korisnice invalidskih
kolica. Zene kojima je potrebna personalna asistencija mogu biti smestene u
18% sigurnih kuca, dok samo 4% sigurnih kuca obezbeduje bilo kakav vid
podrske za zene sa tesko¢ama u ucenju. Sigurne kuce su odbile prijem cak
21% Zzena sa invaliditetom jer nisu mogle da obezbede pristupa¢nu uslugu.>
Prosec¢an broj dece koja borave sa majkama u sigurnim ku¢ama u poslednje
tri godine je 21 dete. Period boravka Zena u sigurnim ku¢ama krece se od 30
dana do $est meseci, dok je prosecan period zadrzavanja Zena na smestaju
oko 50 dana. Nema razlike u zadrzavanju u sigurnoj ku¢i izmedu zena sa

55 Katie Smith and Charlotte Miles, Nowhere to turn - Findings from the first year of the No
Woman Turned Away project (2017), 39 i dalje.
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invaliditetomi Zena bez invaliditeta. Uslovi za boravak Zena sa invaliditetom
u sigurnim kuc¢ama, usled oblika invaliditeta i potrebne podrske, drugaciji su
u odnosu na Zene koje nemaju invaliditet. Opsti uslovi za prijem gotovo su
isti u svim sigurnim ku¢ama. Osnovni uslov je da je osoba Zrtva porodi¢nog
nasilja koja se nalazi u situaciji akutnog nasilja, kao i da postoji saglasnost za
prijem u sigurnu kucu. Pored opstih uslova, postoje i izvesne razlike u kriteri-
jumima za prijem u sigurne kuce, koji se mogu svrstati u kategoriju onih koji
se mogu posebno odnositi na osobe sa invaliditetom. Tako, zdravstveni kri-
terijumi razli¢ito su propisani — od opsteg zdravstvenog pregleda do zahteva
da buduca korisnica ne boluje od psihijatrijske bolesti. U slu¢aju psihijatrijske
dijagnoze angazuju se zdravstvene ustanove ili druge ustanove socijalne za-
Stite jer su neke dijagnoze prepreka za smestaj (psihoza, manija gonjenja, $i-
zofrenija). Ako zena ima psihosocijalni invaliditet, prvo se organizuje zdrav-
stveno zbrinjavanje, a tek nakon toga se obezbeduje smestaj u sigurnu kucu,
$to pokazuje da su Zene sa psihosocijalnim invaliditetom suocene sa mnogim
preprekama kada se dogodi nasilje.”® Prakti¢no, potrebno je da se kod Zena
sa invaliditetom ispune ,prethodni“ medicinski uslovi za prijem u sigurnu
ku¢u. U vezi sa adekvatnim obezbedivanjem prijema za Zene sa invalidite-
tom, potrebno je uklanjanje arhitektonskih barijera u svim prostorijama, na-
bavka senzornih i audio pomagala, adaptacija postojec¢ih kupatila i nabavka
pomagala za Zene sa fizickim invaliditetom (invalidska kolica, $tap, hodalica).
Pored materijalnih sredstava neophodno jeda postojii dodatno osoblje, kao
$to su: medicinske sestre, tehnic¢ari, personalni asistenti, tumaci za znakovni
jezik. Iz navedenih ¢injenica zaklju¢ujemo da Zenama sa invaliditetom u slu-
¢aju nasilja koje se odvijalo u porodi¢nom okuZenju usluga sigurne kuce nije
u potpunosti dostupna niti pristupacna, kao $to je to slucaj sa zenama koje
nemaju invaliditet. Zanimljivo je napomenuti da pored personalnog asisten-
ta, kao oblika podrske Zenama sa invaliditetom, postoji i personalni ombud-
sman koji predstavlja profesionalno, visoko kvalifikovano lice koje radi isklju-
¢ivo po nalogu zene sa invaliditetom i nije u vezi sa psihijatrom, socijalnom
sluzbom, rodacima ili ¢lanovima njene porodice.>”

Kad je re¢ o vrsenju roditeljskog prava, mnogim Zenamasa invaliditetom,
narocito onim sa mentalnim invaliditetom, nadlezne sluzbe oduzimaju decu
odmah po rodenju, pre nego §to im pruze priliku da pokazu svoje roditeljske
kompetencije.”® Pored lidenja roditeljskog prava odmah po rodenju deteta,
zene sa invaliditetom u Srbiji suocavaju se i sa velikim rizikom da im u po-
stupku razvoda braka deca nece biti poverena na samostalno vrsenje roditelj-
skog prava, opet iz razloga $to imaju invaliditet.

56  Kosana Beker, Tijana Milo$evi¢, Andrijana Covi¢, Sigurne kucde — Kapaciteti za pruzZanje
pristupacne i dostupne usluge Zenama sa invaliditetom (2020), 63 i dalje. IstraZivanje je
radeno u sigurnim ku¢ama u Kragujevcu, Leskovcu, Priboju, Smederevu, Zrenjaninu i
Sremskoj Mitrovici.

57  Olga Cveji¢ Janci¢ i Melanija Janci¢, ,,Jednako priznanje pred zakonom lica sa mentalnim
i intelektualnim oste¢enjima®, u Jelena S. Perovi¢ Vujaci¢ (ur.), Unifikacija prava i pravna
sigurnost. Zbornik radova Kopaonicke Skole prirodnog prava — Slobodan Perovi¢ (2020), 86.

58 O diskriminaciji Zena u Engleskoj tokom XX veka kod vr$enja roditeljskog prava: Stephen
Cretney, What Will the Women Want Next?* The Struggle for Power within the Family,
1925-1975¢ u Stephen Cretney (ur.), Law, Law Reform and the Family (1998), 180.
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VI NASILJE U RADNOM OKRUZENJU

U pravu Republike Srbije opsta zdravstvena sposobnost vide ne predstav-
lja opsti uslov za zasnivanje radnog odnosa, te se, u skladu sa tim, prilikom
ocene sposobnosti za rad utvrduju ¢injenice koje su odlu¢ujuce za postojanje
invalidnosti u vreme njenog nastanka.>® Invalidnost se definige kao gubitak
radne sposobnosti usled promena u zdravstvenom stanju uzrokovanih povre-
dom na radu, profesionalnom boles¢u, povredom van rada ili usled bolesti
koju nije moguce otkloniti le¢enjem ili rehabilitacijom. U pitanju je nespo-
sobnost za obavljanje bilo kog posla. U tom kontekstu nema posebnih opstih
ogranicenja za zapo$ljavanje osoba sa invaliditetom, pa samim tim, ni Zena sa
invaliditetom. Medutim, postoji znacajna nesrazmera kod zaposljavanja Zena
i muskaraca sa invaliditetom.

Zene sa invaliditetom se zaposljavaju na slabije placenim poslovima i sa
lodijim uslovima rada u odnosu na muskarce sa invaliditetom. Stopa zaposle-
nosti Zena sa invaliditetom je tri puta manja u odnosu na muskarce sa inva-
liditetom.%° Takode, manje paznje se posveéuje profesionalnoj rehabilitaciji
Zena nego muskaraca sa invaliditetom.! Nasilje nad Zenama sa invaliditetom
u radnom okruZenju moZe imati i obelezja seksualnog nasilja.®?

Kada se zaposli osoba sa invaliditetom ona, prema standardima usvoje-
nim u SAD, treba da bude tretirana na isti na¢in kao i zaposleni bez invalidi-
teta.53 Istice se da je nezaposlenost Zena jedan od faktora koji uti¢u na to da
je veca verovatnoca da zena bude zrtva nasilja u porodici.®

Razmotricemo u okviru delatnosti zaposlenih u sistemu socijalne zastite
koje su to radnje koje su zabranjene tokom obavljanja poslova podrske oso-
bama sa invaliditetom. Najpre, zaposlenima u ustanovama socijalne zastite je
zabranjena eksploatacija korisnika koja predstvalja niz aktivnih radnji, kao i
zanemarivanje, koje podrazumeva nepreduzimanje — pasivnost u ponasanju
kojim se nanosi $teta korisnicima. Nasilje zaposlenih koji se brinu o osobama
sa invaliditetom, u okviru obavljanja svojih profesionalnih duznosti, moze ima-
ti razlicite oblike. Prema Pravilniku o zabranjenim postupanjima zaposlenih u
socijalnoj zastiti, eksploatacijom korisnika smatra se narocito: 1) kori$¢enje ko-
risnika za obavljanje poslova koji donose materijalnu il inematerijalnu dobit,
a koji nisu u interesu korisnika, ve¢ u interesu zaposlenog, pruzaoca usluge ili
treceg lica, koriS¢enjem prisile, prevare, nasilnih metoda ubedivanja, zavisnog
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Nasilje u porodici i Zene sa inval